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OVERVIEW  OF  VOLUME  TWO 

Volume  Two  is  a  collection  of  selected  state  statutes, 
county  ordinances  and  municipal  ordin£mces  pertaining  to 
land-use  control  and  other  means  of  responding  to  the  prob- 
lems of  rapid  population  growtli .   Each  of  these  legislative 
responses  was  included  because  it  represents  an  innovative 
departure  from  traditional  patterns  with  respect  to  the 
issues  which  confront  the  States  of  Montana,  North  Dakota 
and  Wyoming  with  increasing  frequency. 

The  initial  portion  of  this  volume  contains  state 
statutes  pertaining  to  land-use  control  arranged  according 
to  the  degree  of  direct,  substantive  state  control  over 
the  use  of  individual  parcels  of  land.   Thus,  the  initial 
section  begins  with  a  California  statute  establishing  a 
regional  authority  independent  of  any  elected  government 
and  having  virtually  complete  control  of  the  purposes  for 
which  land  may  be  utilized  throughout  a  several-county 
region  of  the  state.   This  initial  section,  which  provides 
an  example  of  a  statute  which  sharply  contrasts  with  the 
customary  lack  of  substantive  state  involvement  in  land- 
use  control,  is  followed  by  e  section  illustrating  statutes 


which   allow  ultimate   control   of   land-use   to   remain  with 
the   county   or  municipal   government  but  establish  a   state 
agency   to   act   as   an   advisor   on    land-use  questions. 

The   next   section   of  Volume  Two   is   composed  of   statutes 
which   permit    local   governments    to   control    land-use  within 
their    jurisdictions   but   establish   the   specific    terms    accord- 
ing  to  which    that    control   must  be   exercised   and   provide    for 
direct   supervision   to   insure   that   those   terms    are    imple- 
mented  in    the    required  manner.       Statutes   under  which   the 
state   itself  directly   controls   the   use  of  some   or   all  pri- 
vate   lands  within   the   state    are    included   in   the   section   en- 
titled   "State    Planning   -    State   Control".      The    final    section 
of   this   initial   portion    of   Volume   Two   contains    statutes   au- 
thorizing  some   part   of   the   government   itself   to    function    as 
developer.       This    last   category   includes    two   distinct   types: 
the    first   statutory   scheme   provides    for   creation   of   a   state 
agency  whose   purpose   is    to   develop   specified   lands;    the 
second    type    is    the    familiar   urban    renewal   device   under  which 
individual   municipalities    are    authorized   to   act    as    developer 
in  certain   circumstances. 

The   section  which  begins   on   page    267   consists   of   a  num- 
ber of   state    statutes    appliccble    only   to   limited   and   specif- 


ically  defined  problems.   These  include  laws  dealing  with 
preservation  of  open  space  and  agricultural  lands,  limit- 
ing the  location  of  certain  facilities  for  environmental 
reasons,  establishing  controls  on  waste  disposal,  author- 
izing purchase  by  the  state  of  environmentally  endangered 
lands,  and  creating  special  tax  concepts  relevant  to  growth 
control.   The  final  section  on  state  statutes  illustrates 
enabling  legislation  giving  local  governments  extremely 
broad  powers  to  control  growth  within  tlieir  respective 
jurisdictions . 

The  final  portion  of  Volume  One  includes  a  county  or- 
dinance and  two  municipal  ordinances  which  have  been  ex- 
tremely influential  in  the  development  of  current  thought 
concerning  local  solutions  to  the  problems  of  rapid  growth. 
These  are  the  Loudoun  County,  Virginia  ordinance  establish- 
ing a  program  of  "impact  fees"  to  be  paid  by  the  developer; 
the  Ramapo ,  New  York  zoning  ordinance  establishing  a  "timed 
growth  plan";  and  the  Petaluma,  California  ordinance  re- 
stricting the  number  of  housing  starts  which  may  be  made 
annually  within  that  city. 

Both  the  state  and  local  enactments  may  be  considered 
to  be  "models"  only  in  the  serise  that  they  illustrate  the 


mechanical  implementation  of  certain  broad  principles. 
It  is  not  suggested  that  any  of  them  v;ould  be  particularly 
useful  for  any  given  area  or,  if  one  of  the  principles  illu- 
strated were  to  be  selected  for  implerentation ,  that  this 
volume  contains  either  the  only  or  the  most  desirable  means 
of  converting  that  principle  into  specific  legislation. 
Rather,  Volume  Two  is  intended  to  identify  and  collect  some 
of  the  devices  by  which  a  broad  spectrum  of  possible  re- 
sponses to  rapid  population  growth  have  been  given  concrete 
form. 
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LAND  USE  PLANNING  AND  GROWTH  CONTROL 

STATE  STATUTES 

Introduction 

The  Standard  State  Zoning  Enabling  Act  oromulgated 
by  the  U.S.  Department  of  Commerce  has  formed  the 
basis  for  nearly  all  of  the  initial  zoning  statutes 
adopted  by  the  states*  and  is  still  in  use  in  most 
states,  including  those  under  study  here. 
Essentially*  the  act  enables  counties  and 
municipalities  to  zone  • ands  within  their  Jurisdiction. 
It  does  not  make  zoning  or  planning  obligatory  at  any 
level  of  government.  It  does  not  establish  a  planning 
division— whether  with  supervisory  or  only  advisory 
powers — at  the  state  level*  although  many  states* 
including  Montana  and  North  Dakota,  have  established  an 
advisory  planning  division. 

The  following  statutes  represent  departures  from 
the  theory  of  the  Standard  Act.  There  are  five  main 
lines  of  departure.  Three  involve  state-level 
action  —  that  the  state  -^  i  I  I  advise;  that  it  will 
supervise;  or  that  it  will  control  local  land  use. 
The  fourth  departure*  represented  here  by   statutes   of 
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the  state  of  California,  is  that  of  regiona I l sm-- 
suoervision  or  control  at  a  level  not  reoresented  by 
any  elective  governlnq  body,  with  jurisdiction  wider 
than  county  but  narrower  than  state.  The  development 
is  incipient  in  the  Standard  Act's  provision  for  joint 
planning  bodies  organized  by  agreement  among  counties. 
Regionalism  as  the  term  is  used  here  is  distinct  in 
that  the  planning  bodies  are  created  directly  by  the 
state,  without  the  Intermediary  volition  of  any  county 
or  municipality.  The  fifth  main  departure  from  the 
Standard  Act  concept  of  !and-use  control  is  development 
undertaken  by  the  government  itself.  This  may  be  done 
at  the  state  level,  as  it  has  been  In  New  York  by  that 
state's  Urban  Development  Corporation,  and  in  Hawaii 
and  Puerto  Rico?  or  it  could,  with  proper  enabling 
leaislation,  be  undertaken  by  local  government  itself, 
after  the  pattern  of  Urban  Renewal. 

In  addition  to  these  departures  from  the  theory  of 
the  Standard  Act,  several  statutes  are  included  here  as 
examples  of  treatment  of  certain  limited  aspects  of 
planning — provision  for  ot en  space  and  agricultural 
lands,  siting  with  reference  to  environmental 
considerations,  waste  disposal,  and  purchr.se  of 
environmentally  endangered  lands. 
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Substate  Regionalism — California 

California's  Bay  Conservation  and  Development 
Commission  is  a  truly  regional  planning  ani  land  use 
control  body,  with  power  over  the  whole  of  San 
Francisco  Bayt  an  area  not  corresponding  to  any  elected 
government's  jurisdiction.  The  Hay  Area  taKes  in  a 
number  of  counties  and  three  major  cities.  The 
commission's  membership,  however,  extends  beyond  even 
those  counties  and  cities,  being  drawn  from  the  Corps 
of  Engineers,  the  Envircamen tal  Protection  Agency,  the 
regional  water  quniity  control  board,  and  the  counties 
and  cities,  plus  seven  r  .?oresen  tati  ves  of  the  public 
(sec.  666?0).  Any  fill,  extraction  of  materials,  or 
change  in  use  of  lands  on  the  bay  shore  may  be  done 
only  after  receiving  a  permit  from  OCOC  (sec.  66632). 
The  commission  has  general  planning  responsibility  for 
the  Bay  Area  (sec.  66651-666  52),  and  failure  to  obey 
its  orders  carries  a  civil  penalty  enforceable  by  the 
Attorney  General  (sec.   666'+l). 
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CALIFORNIA    GOVf^RNMFNT       CODE 

Title   7.2 

Chapter  3.   San  Francisco  Bay  Conservation 
and  Development  Commission 

66620.   Creation;  composition;  appointment 

The  San  Francisco  Bay  Conservation  and  Development 
Commission  is  hereby  created.  The  commission  shall 
consist  of  27  members  appointed  as  follows: 

(a)  One  member  by  the  Division  Enqineer,  United 
States  Army  Engineers*  South  Pacific  Division,  from  his 
staff. 

(b)  One  member  by  the  Administrator  of  the  United 
States  Environmental  Protection  Agency,  from  his  staff. 

(c)  One  member  by  thp  Secretary  of  Business  and 
Transportation,  from  his  staff. 

(d)  One  member  by  the  Director  of  Finance,  from  his 
staff. 

(e)  One  member  by  the  Secretary  of  R'^sources,  from 
his  staff. 

(f)  One  member  by  the  State  Lands  Commission,  from 
1  ts  staff. 

(g)  One  member  by  the  San  Francisco  Bay  Peqlonal 
Water  Quality  Control  Board,  who  shall  be  a  member  of 
such  board. 

(h)  Nine  county  representatives  consisting  of  one 
member  of  the  board  of  supervisors  reoresentat 1 ve  of 
each  of  the  nine  San  Francisco  Bay  area  counties, 
appointed  by  the  board  of  supervisors  In  each  county. 
Each  county  representative  must  be  a  supervisor 
representing  a  suoervi sor  '  a  I  district  which  includes 
within  Its  boundaries  lands  lying  within  San  Francisco 
Bay. 

(1)  Four  city  repres  !nta 1 1 ves  appointed  by  the 
Association  of  Day  Area  Gsvernments  from  among  the 
residents    of   the   bayside   cities   In   each   of   the 
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to  I  I  ow  Ing  areas  J 

(1)  North  Bay-Marin,  Sonoma,  Naoa,  and  Solano 
Count i  es; 

(2)  East  Bay-Contra  Costa  County  (west  of 
Pittsburg)  and  Alameda  County  nortti  of  the  southern 
boundary  of  Hayward? 

(3)  South  Bay-Alameda  County  south  of  the  southern 
boundary  H^yward,  Santa  Clara  County  and  San  Mateo 
County  south  of  the  northern  boundary  of  Redwood  City? 

{k)  West  B?iy-San  Mateo  County  north  of  the  northern 
boundary  of  Redwood  City,  and  the  City  and  County  of 
San  Francisco.  Each  city  representative  must  be  an 
el Gcted  city  official. 

())  Seven  reoresen t at i ves  of  the  oublic,  who  shall 
be  residents  of  the  San  Francisco  Bay  area  and  whose 
apDointments  shall  be  subject  to  confirmation  by  the 
Senate.  Five  of  such  representatives  shall  be 
appointed  by  the  Governor,  one  by  the  Committee  on 
Rules  of  the  Senate,  and  one  by  the  speaker  of  the 
Assemb I y. 


66622.     Term?     compensation 
designation  of  alternate 


and 


expenses 


The  members  of  the  commission  shall  serve  at  the 
Pleasure  of  their  respective  appointing  powers.  The 
members  shall  serve  without  compensation,  but  each  of 
the  members  shall  be  reimbursed  for  his  necessary 
expenses  incurred  in  the  performance  of  his  duties. 
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deems  qualfied  to  represent  the  county. 

CHAPTER  k.       POWERS  AND  DUTIES  OF  THE  COMMISSION 

66630.  Study 

The  commission  shall  maKe  a  continuing  review  of 
all  the  matters  referred  to  in  Section  66603»  66606.5 
and  Section  66651. 

66630.1  Property  which  might  be  acquired  by  public 
agencies  for  public  use?  study?  report 

The  continuing  review,  among  other  things,  shall 
Include  studies  concerning  properties  within  the  area 
of  the  commission's  jurisdiction  which,  in  the  opinion 
of  the  commission,  might  be  acquired  by  public  agencies 
for  public  use.  Based  on  such  studies  the  commission 
shall  annually  prepare  a  report  setting  forth  the 
general  location  of  such  properties,  the  Interest  or 
Interests  proposed  to  be  acquired  therein,  the  public 
uses  recommended  therefor,  the  public  agencies 
recommended  to  maks  the  proposed  acquisitions,  the 
estimated  cost  of  the  proposed  acquisitions  and 
recommendations  for  financing  such  cost.  Each  annual 
report  shall  cover  proposed  acquisitions  during  a 
three-year  period  commencing  January  1  after  the  date 
of  the  report  and  shall  Indicate  any  material  changes 
made  with  resoect  to  the  report  for  the  previous  year. 
Not  later  than  the  fifth  legislative  day  of  each 
regular  session  of  the  Legislature,  commencing  with  the 
1971  Regular  Session,  the  commission  shall  file  such 
report  with  the  Governor  and  Legislature. 

66631.  Cooperation  and  coordination;  avoiding 
duplication  of  worK 

In  making  the  review,  the  commission  shall 
cooperate  to  the  fullest  extent  possible  with  the 
Association  of  Bay  Area  Governments:  and  shall,  to  the 
fullest  extent  possible,  coordinate  Its  planning  with 
planning  by  local  agencies,  which  shall  retain  the 
responsibility  for  local  land  use  planning.  In  order 
to  avoid  duplication  of  wor<,  the  commission  shall  make 
maximum  use  of  data  and  information  available  from  the 
planning  programs  of  the  State  Office  of  Planning,  the 
Association  of  Bay  Area  Gcvernments,  the  cities  and 
counties   In   the   San   Fr.ncisco   Bay   area,  and  other 
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public  and  private  planninq  aqencles. 

66632,  Permits:  "fill"  and  "materials"  defined? 
permits  already  issued 

(a)  During  the  existence  of  the  San  Francisco  Bay 
Conservation  and  Development  Commission,  any  person  or 
qovernmental  agency  wishing  to  oiace  fill,  to  extract 
materials,  or  to  make  any  substantial  change  in  use  of 
any  water,  land  or  structure,  within  the  area  of  the 
commission's  jurisdiction  shall  secure  a  permit  from 
the  commission  and,  if  reauired  by  law  or  by  ordinance, 
from  any  city  or  county  within  which  any  oart  of  such 
work  is  to  be  performed.  For  purposes  of  this  title, 
"fill  "  me^ins  earth  or  any  other  substance  or  material, 
including  pilings  or  structures  placed  on  oilings,  and 
structures  floating  at  some  or  all  times  and  moored  for 
extended  periods,  such  as  houseboats  and  floating 
docks.  For  the  ourposes  of  this  section  "materials" 
means  items  exceeding  twenty  dollars  (  20)  in  value. 

The  commission  may  require  a  reasonable  filing  fee 
and  reimbursement  of  expenses  for  orocessing  and 
investigating  a  permit  aoplicatlon  from  all  applicants 
before  the  commission.  Including  government  agencies 
notwithstanding  the  provisions  of  Section  6103  of  this 
code. 

Any  person  who  places  fill,  extracts  materials  or 
makes  any  substantial  change  In  the  use  of  any  water, 
land  or  structure  within  the  area  of  the  commission's 
jurisdiction  without  securing  a  permit  from  the 
commission  as  required  by  this  title  is  guilty  of  a 
misdemeanor. 

(b)  Whenever  a  permit  is  required  by  a  city  or 
county  for  any  activity  also  requirlnq  a  permit  from 
the  San  Francisco  Bay  Conservation  and  Development 
Commission,  an  applicant  for  a  permit  shall  file  an 
application  with  the  city  council  of  the  city  If  the 
proposed  project  Is  located  In  Incorporated  territory: 
or  the  board  of  supervisor;  of  the  county,  if  the 
proposed  project  Is  I  cated  In  unincorporated 
territory.  Upon  filing  ;uch  an  application,  the 
applicant  shall  notify  tie  commission  of  the  fact  of 
the  filing  and  the  date  the  eof.  The  city  council  or 
the  board  of  suoervlsors,  as  the  case  may  be,  shall 
investigate  the   proposed   project   and   shall   file   a 
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report  thereon  with  the  commission  within  90  days  after 
the  apDiication  is  filed  with  it. 

Whenever  a  permit  Is  not  required  by  a  city  or 
county,  no  application  for  a  oermit  need  be  made  to  the 
city  or  county. 

(c)  Upon  receipt  of  the  report  from  the  city 
council  or  the  board  of  supervisors,  as  the  case  may 
be,  or,  if  the  city  council  or  the  board  of  supervisors 
does  not  file  a  report  with  the  commission  within  th-3 
90-day  period,  upon  the  expiration  of  such  90-dBy 
period,  and  upon  receipt  of  an  application  for  a  permit 
made  directly  to  it,  the  commission  shall  hold  a  public 
hearing  or  hnarinqs  as  to  the  proposed  project  and 
conduct  such  further  invest i lat ion  as  it  deems 
necessary.  The  commission  shall  qlve  full 
consideration  to  the  report  of  the  city  council  or 
board  of  supervisors. 

(d)  The  commission  siiall  prescribe  the  form  and 
contents  of  applications  for  permits.  Among  other 
things,  an  application  for  a  permit  shall  set  forth  all 
public  improvements  and  public  utility  facilities  which 
are  necessary  or  Incidental  to  the  proposed  project  and 
the  names  and  mailing  addresses  of  all  public  agencies 
or  public  utilities  who  will  have  ownership  or  control 
of  such  oublic  improvements  or  public  utility 
facilities  if  the  permit  is  granted  and  the  project  is 
constructed.  The  executive  director  shall  give  written 
notice  of  the  filing  of  the  application  to  all  such 
public  agencies  and  public  utilities.  If  the 
commission  grants  a  permit  for  a  project,  the  permit 
shall  include  all  public  Improvements  and  public 
utility  facilities  which  are  necessary  or  incidental  to 
the  pr o  J  ec  t , 

(e)  Upon  receipt  of  an  application  for  a  permit  the 
commission  shall  transmit  a  copy  thereof  to  the  San 
Francisco  Bay  Regional  Water  Quality  Control  Board. 
Within  60  days  the  board  shall  file  a  report  with  the 
commission  indicating  the  effect  of  the  proposed 
project  on  water  quality  wi^hin  the  bay. 

(f)  The  commission  s^all  take  action  upon  an 
application  for  a  permit,  either  denying  or  granting 
the  permit,  within  90  days  after  it  receives  th3  report 
(or,  if  the  city  council  or  the   board   of   supervisors 
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did  not  file  a  report  with  the  commission  with  the 
90-clay  period,  within  90  days  after  the  exDir;=»tlon  of 
such  90-day  period)*  or  within  90  days  after  It 
recleved  an  application  from  the  applicant,  whichever 
date  is  later.  The  permit  shall  be  automatically 
granted  if  the  commission  shall  fall  to  take  specific 
action  either  denylnq  or  granting  the  permit  within  the 
time  period  specified  in  this  section.  A  permit  shall 
be  granted  for  a  project  if  the  commission  finds  and 
declares  that  the  project  Is  either  (1)  necessary  to 
the  health,  safety,  or  welfare  of  the  nubile  in  the 
entire  bay  area,  or  (?)  of  such  a  nature  that  It  will 
be  consistent  with  the  provisions  of  this  title  and 
with  the  provisions  of  the  San  Francisco  Bay  Plan  then 
in  effect.  To  effectuate  such  purooses,  the  commission 
may  grant  a  permit  subject  to  reasonable  terms  and 
conditions  Including  the  uses  of  land  or  structures. 
Intensity  of  uses,  construction  methods  and  methods  for 
dredging  or  placing  of  fill.  Thirteen  affirmative 
votes  of  members  of  the  commission  are  required  to 
grant  a  permit.  Neither  of  the  federal  representatives 
who  are  members  of  the  commission  may  vote  on  whether 
or  not  a  permit  sh^Ii  be  granted. 

Pursuant  to  this  title,  the  commission  mgy  provide 
by  regulation,  adooted  after  public  hearing,  for  the 
Issuance  of  permits  by  the  executive  director,  without 
compliance  with  the  above  procedure,  in  cases  of 
emergency,  or  for  minor  repairs  to  existing 
installations  or  minor  improvements  made  anywhere 
within  the  area  of  jurisdiction  of  the  commission 
including,  without  limitation,  the  installation  of 
piers  and  pilings  and  maintenance  dredging  of 
navigation  channels.  The  commission  may  also  adopt 
after  public  hearing  such  additional  regulations  as  It 
deems  reasonable  and  necessary  to  enable  it  to  carry 
out  its  functions  efficiently  and  eguitably,  including 
regulations  classifying  the  particular  water-oriented 
uses  referred  to  In  Sections  666C2  and  666C5. 

(g)  If  the  commission  denies  the  oermit,  the 
apnilcant  may  submit  anothe'  application  for  the  permit 
directly  to  the  commission  fter  90  days  from  the  date 
o  f  such  den  1  a  I . 

(h)  Any  project  author!  'ed  pursuant  to  this  section 
shall  be  commenced,  performed  and  completed  in 
compliance  with  the  provisions  of  all   permits   granted 
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or  issued  by  the  commission  and  by  any  city  or  county. 

(i)  If»  prior  to  September  17»  1965t  any  person  or 
qovernmental  agency  has  already  obtained  a  permit  from 
the  appropriate  local  body  to  place  fill  in  the  bay  or 
to  extract  submerged  materials  from  the  bay, 
application  may  be  made  directly  to  the  San  Francisco 
Bay  Conservation  and  Development  Commission  and  the 
permit  from  the  local  body  shall  constitute  the  report 
of  the  loca I  body. 

())  Any  action,  or  oroceedinq  to  contest  or 
question  the  commission's  denial  of  a  permit 
application,  or  conditions  attached  to  approval  of  a 
permit  application,  must  be  commenced  in  the 
appropriate  court  within  9C  days  following  the  date  of 
such  action  by  the  commission. 

(k)  The  executive  director  shall,  within  90  days 
following  the  effective  date  of  this  section, 
communicate  the  provisions  of  this  section  to  all 
governmental  bodies  that  issue  permits  for  developments 
described  in  this  section,  and  shall  request  of  them 
information  concerning  any  development  that  may  f  =j  I  I 
within  the  provisions  of  this  section. 

66632.2  Public  service  facilities!  defined:  permit 
not  required 

(a)  The  owner  or  operator  of  any  public  service 
facilities  need  not  obtain  a  permit  from  the  commission 
for  the  construction  within  or  unon  any  public  highway 
or  street  of  any  public  service  facilities  to  provile 
service  to  persons  or  property  located  within  the  area 
of  the  commission's  jurisdiction.  The  public  service 
facilities  referred  to  in  this  subdivision  shall  be 
limited  to  those  which  are  necessary  for  and  are 
customarily  used  to  nrovide  direct  and  immediate 
service  to  the  persons  or  property  requiring  such 
ser V  ice. 

(b)  The  owner  or  coerator  of  Public  service 
facilities  or  3  public  street  or  road  located  anywhere 
within  the  area  of  the  ccmmission's  jurisdiction  nay, 
without  first  obtaining  a  permit  from  the  commission, 
make  emergency  repairs  to  such  facilities  as  may  be 
necessary  to  maintain  smvice,  provided,  that  the 
emergency   is   such   as   t  «   require   repairs  before  an 
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emerqency  oermlt  can  be  obtained  under  the  provisions 
of  subdivision  (f>  of  Section  66632  andt  provided 
further,  that  notification  is  given  to  the  commission 
no  later  than  the  first  working  day  foHowing  such 
undent  akinq. 

(c)  "Public  service  facilities-"  as  used  in  this 
section,  means  any  facilities  used  or  intended  to  be 
used  to  provide  water,  gas,  electric  or  communications 
service  and  any  pipelines,  and  apourtenant  facilities, 
for  the  collection  or  transmission  of  sewage,  flood  or 
storm  waters,  petroleum,  gas  or  any  liquid  or  other 
substance. 

66632,3  application  for  development  of  property  not 
acquired  for  public  use 

If  the  most  recent  report  made  and  filed  pursuant 
to  Section  66630.1  recommends  that  designated  property 
be  acquired  for  public  jse  and  all  such  property  has 
not  been  so  acquired  within  a  period  of  three  years, 
commencing  with  January  1  after  the  date  of  the  report 
first  recommending  such  acquisition,  at  any  time  after 
the  expiration  of  said  period  the  owners  of  all  or  any 
part  of  the  property  not  previously  acauired  may  file 
an  application  with  the  commission  for  the  development 
of  such  property.  Upon  the  filing  of  any  such 
application,  the  commission  shall  grant  or  deny  a 
permit  in  accordance  with  the  provisions  of  this  title 
and  the  San  Francisco  Day  Plan,  then  In  effect, 
provided  that  a  permit  shall  not  be  denied  on  the 
grounds  that  such  property  has  been  recommended  to  be 
acquired  for  public  use. 

66632. it  Denial  of  application  for  proposed  prolect 
within  shoreline  band  only  on  ground  that  project  fails 
to  provide  maximum  feasible  public  access 

Within  any  portion  or  portions  of  the  shoreline 
band  which  shall  be  located  outside  the  boundaries  of 
water-oriented  priority  land  uses,  as  fixed  and 
established  pursuant  to  S>ction  66611,  the  commission 
may  deny  an  application  for  a  permit  for  a  proposed 
project  only  on  the  groun.is  that  the  project  fails  to 
provide  maximum  feasible  ouhlic  access,  consistent  with 
the  proposed  project,  to  th  ;  bay  and  its  shoreline. 

66633.      Acceptance     of     contributions      or 
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aporopriat I ons?    aopolntinq    committees?    contracts? 
suits;  doing  of  necessary  things 

The  commission  may: 

(a)  Accept  grants,  contr ibut i ons,  and 
appropriations  from  any  public  agency*  private 
foundation»  or  individual. 

(b)  Appoint  committees  from  its  membership  and 
appoint  advisory  committees  from  other  interested 
public  and  private  groups. 

(c)  Contract  for  or  employ  any  professional 
services  required  by  the  commission  or  for  the 
performance  of  work  and  services  which  in  its  opinion 
cannot  satisfactorily  be  performed  by  its  officers  and 
employees  or  by  other  federal,  state,  or  local 
governmental  agencies. 

(d)  Sue  and  be  sued  in  all  actions  and  proceedings 
and  in  all  courts  and  tribunals  of  competent 
Jurisdiction,  including  prohibitory  an;1  mandatory 
Iniunctions  to  restrain  violations  of  this  title. 

(e)  Do  any  and  all  other  things  necessary  to  carry 
out  the  purposes  of  this  title. 

66635.   Executive  director  and  employees 

The  commission  shall  appoint  an  executive  director 
who  shall  have  charge  of  administrating  the  affairs  of 
the  commmission,  subject  to  the  direction  and  policies 
of  the  commission.  The  executive  director  shall, 
subject  to  approval  of  the  commission,  appoint  such 
employees  as  may  be  necessary  in  order  to  carry  out  the 
functions  of  the  commission. 

66637.  Ce^se  and  desist  ordert  issuance  by 
executive  director?  terms  and  conditions 

(a)  When  the  executive  director  determines  that  any 
person  has  undertaken,  or  Is  threatening  to  undertake, 
any  activity  that  (1)  may  r.^auire  a  permit  from  the 
commission  without  securing  a  permit?  or  (2)  may  be 
inconsistent  with  any  permit  previously  Issued  by  the 
commission,  he  may  issue  an  order  directing  such  person 
to  cease  and  desist. 
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(b)  Any  cease  and  desist  order  issued  by  the 
executive  director  may  be  subject  to  such  terms  and 
conditions  as  the  executive  director  may  determine  are 
necessary  to  insure  compliance  with  the  provisions  of 
this  title*  including  the  imrrediate  removal  of  any  fill 
or  other  material  where  such  removal  is  necessary  to 
avoid  irreparable  injury  to  any  area  within  the 
jurisdiction  of  the  commission  pendino  action  by  the 
commission  under  Section  66638. 

(c)  Any  cease  and  desist  order  issued  by  the 
executive  director  shall  become  null  and  void  30  days 
af  ter  issuance. 

(d)  A  cease  and  desist  order  issued  by  the 
executive  director  shall  be  effective  upon  the  issuance 
thereof,  and  copies  shall  be  served  forthwith  by 
certified  mail  upon  the  person  being  charged  with  the 
actual  or  threatened  violation  of  this  title. 


66638.    Cease    and    desist   order: 
commission:  hearing:  terms  and  conditions 


issuance   by 


(a)  When  the  commission,  after  public  hearing, 
determines  that  any  person  has  undertaken,  or  is 
threatening  to  undertake,  any  activity  that  (1) 
reguires  a  permit  from  the  commission  without  securing 
a  permit,  or  (2)  is  inconsistent  with  any  permit 
previously  issued  by  the  commission,  the  commission  may 
Issue  an  order  requiring  such  person  to  cease  and 
desist. 

(b)  Any  cease  and  desist  order  issued  by  the 
commission  may  be  subject  to  such  terms  and  conditions 
as  the  commission  may  determine  are  necessary  to  insure 
compliance  with  the  provisions  of  this  title,  including 
immediate  removal  of  any  fill  or  other  material  or  the 
setting  of  a  schedule  within  which  steps  must  be  taken 
to  obtain  a  permit  pursuant  to  this  title. 

(c)  Notice  of  the  nubile  hearing  on  a  proposed 
cease  and  de^.Ist  order  shall  be  given  to  all  affected 
persons  and  such  orders  shall  be  effective  and  final  as 
to  the  commission  uoon  issuance  thereof,  C-^oies  shall 
be  served  forthwith  by  certified  mail  upon  the  person 
being  charged  with  the  actual  or  threatened  violation 
of   this   title   and   uoon   other   affected  persons  who 
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apoeared  at  the  hearing  and  requested  a  cooy. 


66639.   Petition  for  writ  of  mandate 
party;  evidence 


by   aggrieved 


(a)  Within  30  days  after  service  of  a  copy  of  a 
cease  and  desist  order  issued  by  the  executive  director 
under  Section  66637  or  the  commission  under  Section 
66638»  any  aggrieved  party  may  file  with  the  superior 
court  a  petition  for  writ  of  mandate  for  review  thereof 
pursuant  to  Section  in9'+.5  of  the  Code  of  Civil 
Procedure.  Failure  to  file  such  an  action  shall  not 
preclude  a  party  from  challenging  the  reasonableness 
and  validity  of  an  order  of  the  executive  director  or 
the  commission  in  any  Judicial  proceedings  brought  to 
enforce  such  order  or  for  other  civil  remedies. 

(b)  The  evidence  before  th-^  court  in  any  proceeding 
to  review  an  order  of  the  commission  described  in 
subdivision  (a)  shall  consist  of  the  record  before  the 
commission,  and  in  cases  where  It  is  claimed  that  the 
findinas  are  not  supported  by  the  evidence,  abuse  of 
discretion  is  established  only  if  the  court  determines 
th=«t  the  findings  are  not  supported  by  substantial 
evidence  in  the  light  of  the  whole  record. 


666'+C.   In  J  UPC  t  i  on; 
evidence;  order;  stay 


petition   by  Attorney  General; 


(a)  Upon  the  failure  of  any  person  to  comply  with 
any  cease  and  desist  order  issued  by  the  commission, 
the  flttornoy  General,  uoon  request  of  the  commission, 
shall  petition  the  superior  court  for  the  issuance  of  a 
preliminary  or  permanent  injunction,  or  both,  as  may  be 
appropriate,  restraining  such  oerson  or  persons  from 
continuing  any  activity  in  violation  of  the  cease  and 
desist  order. 

(b)  The  evidence  before  the  court  shall  consist  of 
the  record  before  the  commission,  and  any  other 
relevant  evidence  which,  in  the  judgment  of  the  court, 
should  be  considered  to  effectuate  and  imolement  the 
policios  of  this  title.  In  every  such  case,  the  court 
shall  exercise  its  independent  judgment  on  the 
cv  idence. 

(c)  The  court  shall  issue  an  order  directing 
defendants  to  appear  before  the  court   at   a   time   and 
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place  certain  and  show  causo  why  the  Injunction  shoul'l 
not  be  issued.  The  court  may  grant  such  prohibitory  or 
mandatory  relief  as  may  be  warranted. 

(d)  The  court  may  stay  the  operation  of  the  cease 
and  desist  ordor  after  notice  of  the  commission  an1 
hearing.  Any  such  stay  may  be  imposed  or  contlnuei 
only  if  it  is  not  aqainst  the  public  interest. 


bbSkl 


Civil  penal t  ies 


(a)  Any  person  who  intentionally  or  negligently 
violates  any  cease  and  desist  order  issued,  reissued, 
or  amended  by  the  commission  or  the  executive  director 
may  be  liable  civilly  in  a  sum  of  not  to  exceed  six 
thousand  (  6,000)  dollars  tor  each  day  in  which  such 
violation  persists. 

(b)  The  Attorney  General,  upon  request  of  the 
commission,  shall  petition  the  superior  court  to 
impose,  assess  and  recover  such  suns.  In  determining 
such  amount,  the  court  shall  take  into  consideration 
all  relevant  circumstances,  including  but  not  limited 
to,  the  extent  of  harm  caused  by  the  violation,  the 
nature  and  persistence  of  the  violation,  the  length  of 
time  over  which  the  violation  occurs  and  corrective 
action,  if  any,  taken  by  the  person  charged. 

(c)  The  provisions  of  Section  bbhk^  shall  aop I y  to 
proceedings  to  impose,  assess  and  recover  an  amount 
pursuant  to  this  article. 


(d)  Remedies  under  this  section  ar 
and  do  not  supersede  or  limit,  any 
remedies,  civil  or  criminal. 

b6bk2.        Attorney  General:  duties,  venue 


in  addl 1 1  on  to , 
and   a  I  I   other 


(a)  Tvery  civil  action  brought  under  the  provisions 
of  this  division  at  the  reauost  of  the  commission  shall 
be  brought  by  the  Attorney  General  in  the  name  of  the 
people  of  the  State  of  California  and  any  such  actions 
relating  to  the  same  violation  may  be  joined  or 
conso I idated. 

(b)  Any  civil  action  brought  oursuant  to  this 
division  shall  be  brought  In  a  county  in  which  the 
alleged  violation  is  occurring  or  may  occur.  However, 
any   action   by   or   against   a   city,  city  and  county. 
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county,  or  other  oubllc  agency  shall 
either   oarty,   be   transferred  to  a 
county  not  a  party  to  the  action  or  to 
and  county  other  t 
agency  Is  located. 


,   upon   mot  I  on   of 
county  or  city  ani 

.,  .._.  „  , —  .,  .„  ,  -._..„..  „.   ._  a  county  or  city 

and  county  other  than  that  in  which  the  city  or   public 


CHAPTER  5. 


THE  SAN  FRANCISCO  PAY  PLAN  AND  FURTHER 
REPORTS  OF  THE  COMMISSION 


66650, 


Short  Title 


This   title   shall  be  known  and  may  be  cited  as  the 
McAt eer-De tr i s  Act. 


66651 


Interim  plan  for  commission 


Pursuant  to  this  title  the  commission  has  adopted 
and  submlrted  to  the  Governor  an j  the  Legislature  the 
San  Francisco  Hay  Plan,  a  comprehensive  plan  containinq 
statements  and  maps  concerninq: 

(a)  Tho  objectives  of  the  plant 

(b)  The  bay,  as  a  resource,  including  findings  and 
recommended  policies  uoon:  fish  and  wildlife?  water 
pollution;  smog  and  weather?  water  surface,  area  and 
volume:  m3rshes  and  mudflats,  fresh  water  inflow? 
dredging?  and  shell  desposlts? 

(c)  The  development  of  the  bay  and  shoreline, 
including  findings  and  recommended  policies  upon: 
economic  and  population  growth?  safety  of  fills? 
water-related  industries?  ports?  airoorts?  recreation: 
saltDonds  and  other  managed  wetlands?  transportation? 
other  uses  of  the  bay  and  shoreline?  refuse  disposal 
sites?  public  access?  appearance  and  design?  and  scenic 
views. 

This  plan  shall  constitute  an  interim  plan  for  the 
commission  (1)  until  otherwise  ordered  by  the 
Legislature  or,  (11)  until  amended  by  the  commission  as 
provided  in  Section  66652. 

66652.   Change  In  plan?  procedure 

The  commission  at  any  time  may  amend,  or  repeal  and 
adopt  a  new  form  of,  all  or  any  part  of  the  San 
Francisco  Tay  Plan  but  such  changes  shall  be  consistent 
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with   the  findings  and  declarations  of  oolicy  contained 
in  this  tit le. 

Such  changes  shall  be  made  by  resolution  of  th? 
commission  adopted  after  public  hearing  on  the  oroposed 
change^  of  which  adequate  descriotive  notice  shall  be 
aiv>='n.  If  the  proposed  chanqe  pertains  to  a  policy  or 
standard  contained  in  the  San  Francisco  Ray  Plan,  or 
defines  a  water-oriented  use  referred  to  in  Section 
66602  or  66605,  the  resolution  adopting  the  chanqe 
shall  not  be  voted  upon  less  than  90  days  following 
notice  of  hearing  on  the  proposed  change  and  shall 
require  the  affirmative  vote  of  two-thirds  of  the 
commission  members.  If  the  proposed  change  pertains 
only  to  a  map  or  di'^gram  contained  in  the  San  Francisco 
Bay  Plan,  the  resolution  adopting  the  change  shall  not 
be  voted  on  less  than  30  days  following  notice  of 
hearing  on  the  proposed  change,  exceot  that  changes 
proposed  under  Section  66611  shall  not  be  voted  on  less 
than  90  days  following  such  notice,  and  shall,  exceot 
as  provided  by  Section  66611,  require  the  affirmative 
vote  of  the  majority  of  the  commission  members. 

66653.  Authority  of  commission  to  grant  or  deny 
permits?  advisory  provisions  of  plan 

If  a  function  or  activity  is  within  the  area  of  the 
commission's  jurisdiction  and  requires  the  securing  of 
a  permit,  the  commission  shall  exercise  its  power  to 
grant  or  deny  a  permit  in  conformity  with  the 
provisions  of  this  title  and  with  any  provisions  of  the 
plan  pertaining  to  placing  of  fill,  extraction  of 
materials,  construction  methods  and  use  or  change  of 
use  of  water  areas,  land  or  structures.  If  a  function 
or  activity  is  outside  the  area  of  the  commission's 
jurisdiction  or  does  not  require  the  issuance  of  a 
permit,  any  provisions  of  the  plan  pertaining  thereto 
are  advisory  only, 

6665'*.  Existing  uses?  continuation?  application  to 
determine  nature,  etc. 

Within  the  area  of  the  commission's  jurisdiction 
under  subdivisions  (b),  (c)  and  (d)  of  Section  66610, 
any  uses  which  are  in  existence  on  the  effective  date 
of  this  section  may  be  continued,  provided,  that  no 
substantial  change  shall  be  made  in  such  uses  except  in 
accordance  with  this  title. 


-  17  - 


Cal i  f  orni  3 


Any  owner  of  prooerty  devoted  to  an  existlnq  use  or 
uses  may  file  an  apollcation  with  the  commission  to 
determine  the  nature  of  such  existing  use  or  uses»  the 
extent  of  territory  then  devoted  to  such  use  or  uses, 
and  such  additional  territory  adjacent  thereto  as  may 
be  expected  to  be  reasonably  necessary  for  the 
expansion  of  such  use  or  uses  uring  a  period  of  not  to 
exceed  IS  years  from  the  date  of  filing  such 
application.  Not  later  than  90  days  after  such  filing, 
the  commission  after  public  hearing  shall  adopt  a 
resolution  making  such  determination.  After  the 
adoption  of  such  resolution  no  permit  need  be  obtained 
from  the  commission  tor  any  of  the  existing  use  of  uses 
specified  In  the  resolution  or  for  the  expansion 
thereof  within  the  territory  described  in  said 
reso I u  tion . 

66655.  Vested  rights  under  ordinance  adopted  or 
permit  issued  prior  to  Sept.   1,  1969 

If  prior  to  September  1,  1969,  any  city  or  county 
has  adopted  an  ordinance  or  Issued  a  permit  authorizing 
a  particular  use  or 

uses  within  the  areas  defined  in  subdivisions  (b),  (c) 
and  (d)  of  Section  66610,  no  person  who  has  obtained  a 
vested  riaht  thereunder  shall  be  required  to  secure  a 
permit  from  the  commission,  providing,  that  no 
substantial  changes  may  be  made  in  any  such  use  or 
uses,  excent  in  accordance  with  this  title.  Any  such 
person  shall  be  deemed  to  have  such  vested  rights  if, 
prior  to  September  1,  1969,  he  has  in  good  faith  and  In 
reliance  uoon  the  ordinance  or  permit  commenced  and 
performed  substantial  work  on  the  use  or  uses 
authorized  and  Incurred  substantial  liabilities  for 
work  and  materials  necessary  therefor.  Expenses 
incurred  in  obtaining  the  enactment  of  an  ordinance  or 
the  issuance  of  a  permit  shall  not  be  deemed 
liabilities  for  work  or  material. 

66656.  Inapplicability  of  title  to  project 
requiring  local  governmental  aooroval  and  Army  Corps  of 
Eng Ineers  oerml t 

Nothing  in  this  title  shall  apply  to  any  project 
where  necessary  local  governmental  approval  and  1 
Department  of  the  Army  Corps  of  Fngineers  permit  have 
been   obtained   to   allow  commencement  of  the  diking  or 


Ca I  1 t  orni  i 


flllinq  processi  and  where  such  diking  or  filling 
process  has  commenced  prior  to  September  17,  1965,  nor 
to  the  continuation  of  dredging  under  existinq 
Department  of  the  Army  Corns  of  Engineers  permits  and 
any  renewals  and  extensions  of  such  dredging  permits. 

"Project"  shall  include  the  execution  or 
undertakinq  or  assumption  of  any  contractual 
commitments  entered  into  prior  to  September  17,  1965: 
if  prior  to  July  9,  1969,  the  city  or  county  has 
adopted  a  long-range  general  plan  in  accordance  with 
its  charter,  or  Sections  65300  to  65306  an  1  specific 
plans  in  accordance  with  Sections  55U50  and  65'+51  and 
the  land  uses  comply  with  the  general  objectives  or 
guidelines  of  the  San  Francisco  Ray  Plan. 

66656.1  Fxemption  from  permit  regui remen ts T 
notification  of  claim?  procedures  for  determination  of 
claims  and  notification:  applications  of  section 

(a)  Any  person  claiming  an  exemption  from  the 
permit  reguirements  of  Section  66632  for  placement  of 
fill  within  the  area  of  the  commission's  jurisdiction 
under  subdivisions  (a),  (c)  and  (d)  of  Section  66610 
after  the  effective  date  of  this  section,  through 
reliance  uPon  Section  66632.1,  66655  or  66656  shall, 
within  90  days  after  the  effective  date  of  this  section 
,  notify  the  commission  by  filing  a  claim  of  exemption 
with  the  commission.  Failure  of  any  person  to  file  a 
claim  of  exemption  within  such  time  shall  subject  such 
activity  of  such  person  within  such  area  of  the 
commission's  jurisdiction  to  the  permit  requirements  of 
this  act. 

(b)  The  commission  shall,  by  regulation,  establish 
procedures,  Including  public  hearings,  for  determining 
claims  of  exemption  and  may  require  documentation, 
including  declarations  under  penalty  of  perjury  or 
affidavits,  to  support  any  claim  of  exemption. 

(c)  The  commission  shall  take  reasonable  steps  to 
notify  persons  of  this  section,  but  the  failure  of  any 
person  to  receive  such  notice  shall  not  extend  the 
period  within  which  a  claim  of  exemption  must  be  filed 
under  this  section. 


(d)  This  section  shall 
person   who   has  received 


not   apply   either   to   any 
written  determination  by  or 
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on  behalf  of  the  commission  prior  to  the  effective  date 
of  this  section  that  a  soeclfic  project  is  exempt  from 
the  provisions  of  this  act:  or  to  any  person  v-ho  Is  a 
party  to  a  written  aqreerrent  with  the  commission 
relating  to  a  claim  of  exemption. 

66657.  Just  compensation;  value?  damage;  benefits; 
de  term  inat  i  on 

In  eminent  rjom^ln  or  inverse  condemnation 
DToceedings  for  any  property  within  the  area  of  the 
commission's  jurisdiction,  in  determining  "Just 
comoensation, "  as  used  in  Section  1^+  of  Article  I  of 
the  California  Constitution,  or  "value,"  "damage,"  or 
"benefits,"  as  used  in  Section  l^US  of  the  Code  of 
Civil  Procedure*  the  influence  of  the  San  Francisco  Hay 
Plan,  in  effect  at  the  time  of  the  taking  or  damaging 
of  the  prooerty,  uoon  the  value  of  the  oroperty  or  the 
interest  being  valued  shall  be  inadmissible  as  evidence 
and  not  a  proper  basis  for  an  ooinion  as  to  the  value 
of  the  property . 

66658.  Powers  and  duties  of  commission 

Until  the  termination  of  the  existence  of  the 
commission,  it  shall  have  all  powers  and  duties 
prescribed  by  Chapters  1  (commencing  with  Section 
66600)  to  t*  (commencing  with  Section  66630),  inclusive, 
of  this  title  including,  without  limitation,  the  power 
to  continue  or  make  further  studies  authorized  thereby. 

66659.  Duration  of  commission 

The  commission  shall  continue  in  existence  until 
such  time  as  the  Legislature  orovides  for  the 
termination  of  the  existence  of  the  commission  or  for 
the  transfer  of  the  commission's  functions  and  duties 
to  some  other  oermanent  agency. 
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state  Plannlnq  --  Advisory 

A.  Colorado;  The  Colorado  Land  Use  Act  represents 
the  primarily  advisory  approach  to  state  land-us? 
planning.  A  commission  Is  established  within  th-^ 
executive  branch  of  the  state  government  to  out 
together  a  state  plant  but  that  plan  is  to  incorporate 
existing  local  plans  and  procedunest  and  it  is 
specifically  directed  that  dec  1 s lon-maK 1 ng  shall  remain 
at  the  lowest  possible  level.  (Sec.  lOS-'f-Z.)  One  of 
the  duties  of  the  commission  is  to  establish  models  for 
local  planning  commissions.  (Sec,  106-^+-^.)  There  is 
some  limited  state  control  of  land  use  under  this 
statut  e--S9c.  106-'+-3(2)  provides  that  when  a 
development  activity  constitutes  a  danger  to  "public 
health,  welfare,  or  safety"  the  commission  may 
recommend  to  the  governor  that  a  cease  and  desist  order 
be  issued,  and  may  issue  such  order  uoon  his  approval. 
State  control  here  is  thus  political  as  well  as 
professional.  The  same  may  be  said  of  the  entire 
planning  process  at  the  state  level  under  this  act,  for 
the  commission  is  required  to  consult  with  an  advisory 
committee  representing  various  economic  and  ethnic 
Interests.   (Sec.  lOb-k-Z     (1)  (c-d).) 
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Colorado  Revised  Statutes  1963 

Article  U 

Colorado  Land  Use  Act 
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(2)  In  order  to  provide  the  leadership  necessary  to 
meet  the  objectives  of  this  article,  the  general 
assembly  authorizes  the  Colorado  land  use  commission  to 
develop  and  hold  hearings  upon  state  land  use  plans  and 
maos  and  related  implementation  techniques.  It  is  the 
Intent  of  the  qeneral  assembly  that  land  use,  land  use 
planning,  and  quality  of  development  are  matters  in 
which  the  state  has  responsibility  for  the  health, 
welfare,  and  safety  of  the  people  of  the  state  and  for 
the  protection  of  the  environment  of  the  state. 

(3)  This  article  may  be  cited  as  the  "Colorado  Land 
Use  Act". 

106-'4-2.  Establishment  of  commission.  (1)  (a) 
There  is  hereby  established,  within  the  office  of  the 
aovernor,  the  Colorado  land  use  commission,  hereinafter 
called  the  "commission".  The  commission  shall  consist 
of   nine   members   who  shall  be  appointed  in  the  manner 
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and  shall  serve  for  terms  as  set  forth  in  this  section. 
The  commission  shall  assume  its  duties  June  1,  1970» 
and  all  terms  of  commission  members  shall  commence  on 
that  date. 


the 
f 
s 


(b)  Five  members  shall  be  aonointed  by  ..,= 
qovernor,  includinq  one  each  from  the  present  area  of 
the  firstT  second,  and  third  congressional  districts 
and  two  from  the  fourth  conqress lona I  district,  one  of 
whom  shall  reside  east  of  th^  continental  divide  and 
one  west  of  the  divide,  but  no  more  than  three  members 
shall  be  from  any  one  major  political  oarty.  The  terms 
of  office  of  the  members  appointed  under  this  paragraph 
(b)  shall  be  five  years,  except  that  of  the  members 
appointed  to  take  office  on  June  1,  1970,  one  shall  be 
appointed  for  a  one-year  term,  one  shall  be  appointed 
for  a  two-year  term,  one  shall  be  appointed  for  a 
three-year  term,  one  shall  be  appointed  for  a  four-year 
term,  and  one  shall  be  appointed  for  a  five-  year  term. 
Any  vacancies  shall  be  filled  by  appointment  of  the 
aovernor  for  the  unexpired  term. 

(c)  The  governor  shall  also  appoint  four  members 
who  shall  serve  at  his  pleasure,  one  of  whom  shall 
reside  in  southwest  Colorado  and  one  in  northwest 
Co  I orado. 

{?)  The  commission  shall  elect  a  chairman  from 
amonq  its  members.  The  members  shall  receive  no 
compensation  for  their  service  on  the  commission  but 
shall  be  reimbursed  for  their  actual  and  necessary 
expenses  incurred  in  the  performance  of  their  duties. 

(3)  The  commlsssion  is  authorized  to  utilize  its 
own  staff  or  to  contract  for  services  in  the 
performance  of  its  duties.  The  departments  and 
agencies  of  state  and  local  government  shall  make 
available  to  the  commission  such  data  and  information 
as  are  necessary  for  it  to  perform  its  duties.  The 
commission  may  receive  and  utilize  funds  from  federal 
or  other  aovernmental  agencies  and  grants  and  gifts 
from  any  other  sources.  It  shall  adopt  rules  for  its 
conduct  and  maintain  a  public  record  of  its  activities, 
accomplishments,  and  recommendations. 

lOS-it-^.  Duties  of  the  commission  --  temporary 
emergency  power.  (1)  (a)  In  order  to  carry  out  the 
Purposes   of  this  article,  the  commission  is  authorized 
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and  directed  to  develop,  hold  hearinqs  unon»  and  submit 
to  the  general  assembly  a  progress  report  by  February 
It  1972*  an  interim  plan  by  September  1»  1972»  and  ^ 
final  land  use  planning  program  by  December  1»  1973. 
All  such  submittals  shall  relate  to  a  total  land  use 
planning  orogr-am  for  the  state  of  Colorado  and  shall 
include  related  implementation  techniques,  which  may 
include  but  need  not  be  limited  to  an  environmental 
matrix,  management  matrix,  growth  monitoring  system, 
and  impact  model.  In  developing  the  land  use  planning 
program,  the  commission  shall  utilize  and  recognize  to 
the  fullest  extent  possible,  all  existing  uses,  plans, 
policies,  standards,  and  procedures  affecting  land  use 
at  the  local,  state,  and  federal  levels  and 
particularly  note  where,  in  its  opinion,  deficiencies 
exist.  The  land  use  planning  program  shall  also 
soecify  development  policy  and  procedures  for  the 
future  . 

(b)  In  developing  its  land  use  planning  proqram, 
the  commission  shall  recognize  that  the  dec islon- making 
authority  as  to  the  character  and  use  of  land  shall  be 
at  the  lowest  level  of  government  possible,  consistent 
with  the  purposes  of  this  article.  In  this  regard,  the 
commission  may  establish  criteria  by  which  land  use 
management  problems  will  be  classified  as  matters  of 
state  concern,  matters  of  regional  concern,  matters  of 
local  concern,  or  such  other  classification  as  the 
commission  may  deem  necessary  and  proper. 
Furthermore,  the  commission  shall  specifically  Include 
in  its  land  use  planning  prognm  the  roles, 
responsibilities,  and  authority  of  the  various  levels 
and  agencies  of  government. 

(c)  The  commission  shall  apnoint,  with  aooroval  of 
the  governor,  and  consult  with  an  advisory  committee  in 
the  preparation  of  the  land  use  planning  program. 
Such  advisory  committee  shall  exist  until  January  10, 
197tf,  and  shall  include,  but  need  not  be  limited  to, 
one  representative  of  each  of  the  following  interests: 
Utilities,  communication,  transportation,  petroleum, 
municioal  government,  county  qovernment,  regional 
planning  commissions,  conservation,  livestock, 
construction,  Negro  community,  Mexican-American 
community,  mining,  industrial,  agriculture,  land 
development,  recreation,  timber,  real  estate,  and 
water,  but  at  least  one  member  of  the  advisory 
committee   shall  be  apoolnted  from  each  olanning  region 
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of  the  state  designated  by  the  division  of  olannina. 

(d)  Four  members  of  the  general  assembly  shall  also 
be  appointed  to  the  advisory  committee  to  the 
commission  to  serve  to  January  10»  ig?**.  Two  members 
shall  be  aopointed  by  the  sneaker  of  the  house  of 
reoresen tat i ves t  one  member  from  each  of  the  two  major 
political  narties?  and  two  members  shall  be  appointed 
by  the  president  of  the  senate,  one  member  from  each  of 
the  two  major  political  parties. 

(e)  In  the  preparetion  of  the  land  use  planning 
program,  the  commission  shall  hold  such  oublic  hearings 
as  it  deems  necessary,  but  in  any  event  at  least  one 
meeting  shall  be  held  in  each  plannim  r^qion  of  the 
state  designated  by  the  division  of  planning, 

(f)  (i)  In  order  that  environmental  and  ecological 
factors  may  be  given  equal  cons  1 -ler  a  t  i  on  to  technical 
factors  in  the  site  selection  of  athletic  events  for 
the  winter  Olympic  games  of  1976,  the  commission  may: 

(11)  Cooperate  with  the  Denver  organizing  committee 
for  the  1976  Olympics,  Incorporated,  the  United  States 
Olympic  committee,  and  the  international  olymoic 
committee  in  the  site  selection  for  the  olymolc  events* 

(iii)  Cooperate  and  contract  with  any  other  state 
agency  created  by  law  to  participate  in  olanning  the 
o I ympics? 

(iv)  Acceot,  on  behalf  and  in  the  name  of  the 
state,  gifts,  donations,  and  grants.  Including  grants 
of  federal  funds,  for  any  purpose  connected  with  the 
noals  of  this  section.  The  commission  shall  have  the 
power  to  direct  the  disposition  of  any  such  gift, 
donation,  and  grant  so  accepted  for  any  purpose 
consistent  with  the  terms  and  conditions  under  which 
al ven. 

(g)  (I)  The  basic  duties  and  responsibilities  of 
the  commission  regarding  the  1976  winter  Olympics  shall 
be  the  evaluation  of  community  Impacts  and  other 
considerations  related  thereto,  potential  land 
consumotlon  rates,  and  public  Investment  programming 
and  planning;  and  the  commission  shall  designate  to  the 
aovernor  the  general  and  soeclflc  Information  necessary 
for   the   commission   toperform   its   duties,   and   the 
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governor  shall  require  the  Denver  organizing  committee 
or  any  state  or  other  agency  to  furnish  or  agree  to 
furnish  such  information  before  the  governor  aooroves 
the  payment  of  any  state  moneys  to  such  committee  or 
agency . 

(ii)  Specific  recommendations  an-j  i  mo  I  enen  ta  t  i  on 
measures  developed  by  the  commission  shall  be 
transmitted  with  adequate  supporting  materials  to  the 
aovernor  and  the  general  assembly  for  their  action. 

(iii)  The  commission  shall  cooperate  and  consult 
with  local  officials  in  communities  in  which  the 
Olympic  events  are  to  be  located  to  develop  land  use 
controls  and  insure  that  they  are  adequate  to  protect 
the  environment. 

(h)  In  the  event  local  municipalities  or  counties 
in  which  the  Olympic  events  are  to  be  located  fail  to 
provide  land  use  controls  with  adequate  environment 
safeguards.  the  land  use  commission,  upon  the 
recommendation  of  the  governor,  may  taKe  steps  to 
establish  adequate  land  use  regulations. 

(2)  (a)  Whenever  in  the  normal  course  of  its  duties 
as  set  forth  in  this  article  the  commission  determines 
that  thf^re  Is  in  progress  or  proposed  a  land 
development  activity  which  constitutes  a  danger  of 
irreparable  injury,  loss,  or  damage  of  serious  ani 
major  proportions  to  the  public  health,  welfare,  or 
safety,  the  commission  shall  immediately  give  written 
notice  to  the  board  of  county  commissioners  of  each 
county  in  involved  of  the  pertinent  facts  and  dangers 
with  respect  to  such  activity.  If  the  said  board  of 
county  commissioners  does  not  remedy  the  situation 
within  a  reasonable  time,  the  commission  may  reauest 
the  governor  to  review  such  facts  and  dangers  with 
respect  to  such  activity.  If  the  governor  grants  such 
request,  such  review  shall  be  conducted  by  the  governor 
at  a  meeting  with  the  commission  and  the  boards  of 
county  commissioners  of  the  counties  involved.  If, 
after  such  review,  the  governor  shall  determine  th^t 
such  activity  does  constitute  such  a  danger,  the 
aovernor  may  direct  the  commission  to  issue  its  written 
cease  and  desist  order  to  the  person  in  control  of  such 
activity.  Such  order  shall  require  that  such  person 
immediately  discontinue  such  activity.  If  such 
activity,  notwithstanding  such  order.  Is  continued,  the 
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commission  may  apply  to  any  district  court  of  this 
state  In  which  such  activity  Is  located  for  a  temporary 
restraining  order,  preliminary  Injunction,  or  oermanent 
Injunction,  as  provided  for  In  the  Colorado  rules  of 
civil  procedure.  Any  such  action  shall  be  given 
pr,?cedence  over  all  other  matters  pending  In  such 
district  court.  The  Institution  of  such  action  shall 
confer  uoon  said  district  court  exclusive  jurisdiction 
to  determine  finally  the  subject  matter  thereof. 

(b)  In  the  event  the  commission  Issues  such  ceas? 
and  desist  order,  or  a  distrlcf  court  Issues  such  a 
temporary  restraining  order,  nrellminary  Injunction,  or 
oermanent  injunction,  the  commission  shall  then  proceed 
Immediately  to  establish  the  planning  criteria 
necessary  to  eliminate  or  avoid  such  danqer .  The 
appropriate  local  governmental  agency  or  agencies  shall 
then  take  Immediate  action  to  Implement  the 
aforementioned  planning  criteria. 

(c)  Where  such  a  land  development  activity  Is 
located  wholly  within  a  city,  city  and  county,  or  town, 
the  city  council  or  board  of  trustees  shall  have  such 
jurisdiction  and  be  subject  to  such  requirements  of 
this  subsection  (2)  as  are  otherwise  apollcable  to  the 
board  of  county  commissioners. 
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comm Iss I  on 

comml t  tee, 

guide  I Ines 

deve loping 

section  lOb-2-Zk. 

prior  to  January  1 


Model   resolutions   --   subdivisions 

notices.    (1)   The   Colorado    land    use 

shall,  after  consultation  with  Its  advisory 

develop   model   resolutions   to   serve    as 

for    county    planning    commissions    in 

the   subdivision   regulations   required   by 

Such  resolutions  shall  be  developed 

1972.   Such  model  resolutions  shall 


include  provisions  for  criteria,  standards,  technical 
processes,  and  operational  procedures  as  required  by 
section  106-2-3'+,  or  as  may  be  required  by  any  other 
law  setting  or  authorizing  state  standards  for 
subdl V Isions. 

(2)  Th^  commission  shall,  aftr^r  consultation  with 
its  advisory  committee,  develop  model  resolutions  to 
serve  as  guidelines  for  boards  of  county  commissioners 
In  developlnq  Improvement  notice  regulations.  Any  such 
Imnrovement  notice  regulation  shall  not  aoply  to  areas 
within  Incorporated  areas  of  a  county  or  to 
unincorporated   areas   of   a   county   In  which  building 
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permits  are  reaulred.  In  addition,  imorovement  notice* 
requlations  shall  exempt  from  the  orovisions  thereof 
minor  or  nominal  improvements.  additionst  remodel inq, 
or  dwelllnqs  which  do  not  alter  the  existinq  land  use 
and  are  incident  thereto. 

(3)  For  the  puroose  of  aidinq  the  land  us° 
commission  in  the  gathering  of  informationT  every 
county  in  the  state,  through  its  board  of  county 
commissioners,  shall  develop,  adoot,  and  enforce 
improvement  notice  requlatiors  for  all  the  land  within 
the  unincorporated  areas  of  the  county  not  later  than 
January  1,  1972.  Such  requlations  shall  not  apply  to 
any  unincoroorat ed  area  in  which  building  permits  are 
re-^juired.  In  addition,  improvement  notice  requlation 
shall  exempt  from  the  orovisions  thereof  minor  or 
nominal  improvements,  additions,  remodeling,  or 
dwellings  which  do  not  alter  the  existing  land  use  and 
are  incident  thereto.  Copies  of  such  improvement 
notices  or  building  permits  shall  be  supplied  to  the 
commission  so  that  it  may  perform  its  duties  and 
responsibilities  under  this  article.  The  commission 
may  prescribe  summary  forms  which  can  be  submitted  to 
it  in  lieu  of  copies  of  such  notices  or  oermits. 

ik)  (a)  The  commission  shall,  after  consultation 
with  its  advisory  committee,  develop  model  resolutions 
to  serve  as  guidelines  for  boards  of  county 
commissioners,  city  councils,  town  boards,  and  special 
districts  and  authorities  in  develooinq  land  uses  and 
construction  controls  within  desiqnated  floodways. 
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(c)  The  commission  shall  Includo  a  reoort  on  land 
uses  and  construction  within  floodways  In  its  interim 
and  final  land  use  planning  programs. 

ARTICLE  5 

Planning  Aid  to  Local  Governments 

106-5-1.  Short  title.  This  article  shall  be  known 
and  may  be  cited  as  the  "Colorado  Planning  Aid  Fund 
Act". 

106-5-2.  Legislative  declaration.  The  general 
assembly  finds  and  declares  that  the  raoid  growth  an  1 
development  of  the  state  has  resulted  in  demands  for 
land  use  planning  not  only  statewide  but  also  in 
cities,  towns,  counties,  and  regions  throughout  the 
state;  that  certain  of  these  units  of  local  government 
may  not  be  financially  able  adequately  to  plan  for  the 
demands  of  such  growth;  and  that  in  order  to  provide 
for  necessary  planning  assistance  to  such  units  of 
local  qovi^rnment,  it  is  the  intention  of  the  general 
assembly  to  establish  a  state-local  governmant  planning 
aid  fund. 

106-5-3.  Planning  f und--qua I i f ica t i on.  (1)  There 
Is  hereby  created  in  the  office  of  the  state  treasurer 
the  state-local  novernment  planning  aid  fund.  There 
shall  be  credited  to  said  fund  such  moneys  as  may,  from 
time  to  time,  be  appropriated  by  the  gpneral  assembly 
for  purposes  of  this  article. 

(2)  (a)  Honeys  in  the  state-local  government 
planning  aid  fund  shall  be  available  to  mun ic Ion  1  i t ies , 
counties,  and  regional  planning  agencies  which: 

(b)  Are  located  in  areas  designated  by  the  Colorado 
land  use  commission  as  areas  of  critical  planning  need: 

(c)  Have  been  designated  by  the  Colorado  land  use 
commission  as  in  need  of  planning  funds;  and 

(d)  Have  submitted  and  agreed  to  a  specific  work 
program,  including  an  estimated  total  cost,  for  the  use 
of  planning  funds  which  has  been  approved  by  the 
Colorado  land  use  commission. 

(3)  In  no  event  shall  any  municipality,  county,   or 


Co  I orado 


rec)ional  olanninq  aqency  receive  from  said  olanning  ai'l 
fund»  nor  shall  the  Colorado  land  use  commission  or  thp 
state  become  liable  for»  any  moneys  in  an  amount  in 
excess  of  two-thirds  of  the  estimated  total  costs  of 
any  specific  work  program  approved  by  the  Colorado  land 
use  commission. 

(*♦)  (a)  The  Colorado  land  use  commission  may 
designate  as  an  area  of  critical  planning  need  any  area 
in  the  state  which  Is  experiencing  the  lack  of  land  use 
Plans  to  provide  adequately  for  its  planning  needs  and 
in  which  the  Colorado  land  use  commission  finis: 

(b)  Problems  related  to  Inadequate  land  use 
planning,  such  as  over-taxed  utilities,  traffic 
congestion,  watpr  pollution,  poor  accessibility,  or 
naturalor  man-made  hazardous  circumstances?  or 

(c)  Land  development  forces  which  may  have  a 
significant  Impact  on  the  area,  require  extensive 
public  Investment,  or  represent  an  adverse  effect  upon 
a  natural  resource. 

106-5-'+.  Reimbursement.  (1)  Any  municipality, 
county,  or  regional  planning  agency  which  h3S  received 
approval  from  the  Colorado  land  use  commission  under 
section  106-5-3  and  has  also  received  the  approval  of 
the  governor,  shall  receive  planning  aid  funds  not  to 
exceed  two-thirds  of  the  estimated  total  actual  costs 
which  will  be  Incurred  In  carrying  out  an  approved  work 
program. 

(2)  The  state-local  planning  aid  fund  shall  be 
administered  by  the  Colorado  land  use  commission,  which 
shall  authorize  payments  to  municipalities,  counties, 
and  regional  planning  agencies  on  the  basis  of  vouchers 
approved  by  the  Colorado  land  use  commission. 

(3)  The  Colorado  land  use  commission  shall  review 
the  progress  of  all  work  programs  on  a  monthly  basis 
according  to  procedures  prescribed  by  the  commission. 
Payments  shall  be  made  on  the  basis  of  the  work 
conpleted  as  prescribed  by  the  comnisslon,  either  by 
full  payment  for  the  first  two-thirds  of  the  estimated 
total  actual  costs  that  are  incurred,  or  by  two-thirds 
payment  of  all  estimated  total  actual  costs  that  are 
incurred.  Any  right  to  payments  under  this  section 
shall.  In  any   event   whatsoever,   be   subject   to   the 
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limitations;    of    section    106-5-3    (3). 

(t»)  The  state-local  qovernment  olanning  aid  fund 
may  receive  and  utilize  aifts  and  qrants  from  orivate 
or  federal  or  other  governmental  sources  in  addition  to 
moneys    aopropriated    by    the    general     assembly. 
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n.  North  Ogkotai  For  a  further  examole  of  the 
advisory  aooroach  to  state  land  use  plannim,  see  tho 
North  OaKota  statute,  sec.  5'*-3(+ .  l-O  2 ,  in  Volume  5  of 
this  study. 
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state  Planning — Supervisory 

Some  states  have  chosen  to  exercise  their  powers 
over  local  land  use  mainly  in  a  supervisory  manner. 
Under  such  statutes  the  state  Itself  does  not  maKe 
decisions  on  the  use  of  individual  parcels  of  land: 
those  decisions  are  left  to  the  counties  or 
municipalities.  However,  the  state  does  make  certain 
that  the  decisions  are  made  in  an  organized  manner  by 
requiring  that  the  county  or  municipality  adopt  a 
comprehensive  land  use  plan:  and  the  state  may  specify 
the  general  content  of  the  plan  as  well.  Typically  the 
statutes  shade  over  into  some  degree  of  state  control 
of  land  use  by  requiring  that  local  plans  be  in  accord 
with  a  state  comprehensive  olan»  by  allowing  state 
review  of  local  decisions  within  certain  limited  kinds 
of  cases,  or  by  providing  that  the  state  will  plan  for 
land  use  If  local  government  fails  to  do  so. 

A.  California:  Chapter  3  of  Title  7  of  the 
California  Government  Code  (sees.  65100  -  65«452) 
presents  the  central  features  of  state  supervision  of 
local  planning.  Each  county  and  city  must  establish  a 
planning   agency   (sec.   65100),   the  general  plan  must 
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Include  certain  SDeclfied  elements  (sec.  65302) »  and 
the  Plan  must  be  out  Into  effect  through  certain 
required  actions  (sec.   65'*00  et  seq.). 
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CALIFORNIA   GOVERNMENT  CODE 
Ti  tie  7 

Chapter  3.   Local  Planninq 

Article  i.   Planning  Agency 

65100.   Establishment  of  agency?  organization 

By  ordinance  the  legislative  body  of  each  county 
and  city  shall  establish  a  planning  agency.  Such 
planning  agency  may  be  a  planning  de  partment,  a 
planning  coirmlsslont  or  the  legislative  body  Itselfi  or 
any  combination  thereof.  The  planning  agency  of  the 
county  shall  Include  a  planning  commission. 

The  legislative  body  of  a  county  may  provide  for 
one  or  more  area  planning  commissions  which  may  be  the 
planninq  agencies  for  prescribed  portions  of  the 
county . 


Article  5 
Authority  for  and  Scope  of  General  Plans 

65300.  Land  outside  city  or  county?  general  long 
term  plan. 

Each  planning  agency  shall  prepare  and  the 
legislative  body  of  each  county  and  city  shall  adopt  a 
comprehensi ve»  long-term  general  plan  for  the  physical 
development  of  the  county  or  cityt  and  of  any  land 
outside  its  boundaries  which  in  the  planning  agency's 
judgment  bears  relation  to  its  planning. 

65301.  Content  of  general  Plan  to  enable 
legislative  enactment. 

The  general  plan  shall  be  so  prepared  that  all  or 
individual  elements  of  It  may  be  adopted  by  the 
legislative  body,  and  so  that  it  may  be  adopted  by  the 
legislative  body  for  alt  or  part  of  the  territory  of 
the  county  or  city  and  such  other  territory  outside  Its 
boundaries   which  in  Its  judgment  bears  relation  to  Its 
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65302.   Elements  required  to  be  included  In  plan 

The  qeneral  clan  shall  consist  of  a  statement  of 
development  policies  and  shall  include  a  diagram  or 
diagrams  and  text  setting  forth  objectives*  principles, 
standards,  and  plan  proposals.  The  plan  shall  include 
the  following  elements: 

(a)  A  land-use  element  which  designates  the 
proposed  general  distribution  and  general  location  and 
extent  of  the  uses  of  the  land  for  housing,  business, 
industry,  open  space,  including  agriculture,  natural 
resources,  recreation,  and  enjoyment  of  scenic  beauty, 
education,  public  buildings  and  grounds,  solid  and 
liquid  waste  disposal  facilities,  and  other  categories 
of  public  and  private  uses  of  land.  The  land-use 
element  shall  include  a  statement  of  the  standards  of 
population  density  and  building  intensity  recommended 
for  the  various  districts  and  other  territory  covered 
by  the  plan.  The  land-use  element  shall  also  identify 
areas  covered  by  the  plan  which  are  subject  to  flooding 
and  shall  be  reviewed  annually  with  respect  to  such 
areas. 

(b)  A  circulation  element  consisting  of  the  general 
location  and  extent  of  existing  and  proposed  major 
thoroughfares,  transportation  routes,  terminals,  and 
other  local  public  utilities  and  facilities,  all 
correlated  with  the  land-use  element  of  the  plan. 

(c)  A  housing  element,  to  be  developed  pursuant  to 
regulations  established  under  Section  370'+l  of  the 
Health  and  Safety  Code,  consisting  of  standards  and 
plans  for  the  improvement  of  housing  and  for  provision 
of  adequate  sites  for  housing.  This  element  of  the 
plan  shall  make  adequate  provision  for  the  housing 
needs  of  all  economic  segments  of  the  community. 

(d)  A  conservation  element  for  the  conservation, 
development,  and  utilization  of  natural  resources 
Including  water  and  its  hydraulic  force,  forests, 
soils,  rivers  and  other  waters,  harbors,  fisheries, 
wildlife,  minerals,  and  other  natural  resources.  That 
portion  of  the  conservation  element  including  waters 
shall  be  developed  in  coordination  with  any  countywide 
water  agency  and  with  all  district   and   city   agencies 
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which  have  developed,  servedt  controlled  or  conserve-j 
water  for  any  ouroose  for  the  county  or  city  for  which 
the  plan  is  prepared.  The  conservation  element  may 
also  cover: 

(1)  The  reclcmation  of  land  and  waters. 

(2)  Fl ood  contro I . 

(3)  Prevention  and  control  of  the  pollution  of 
streams  and  other  waters. 

(tf)  Regulation  of  the  use  of  land  in  stream 
channels  and  other  areas  required  for  the 
accomplishment  of  the  conservation  plan, 

(5)  Preventiont  controU  and  correction  of  the 
erosion  of  colls,  beaches,  and  shores. 

(6)  Protection  of  watersheds. 

(7)  The  location,  quantity  and  quality  of  the  rock, 
sand  and  gravel  resources. 

The  conservation  element  shall  be  prepared  and 
adopted  no  later  than  December  31,  1973. 

(e)  An  open-space  element  as  provided  in  Article 
10.5  (commencing  with  Section  65560)  of  this  chapter. 

(f)  A  seismic  safety  element  consisting  of  an 
Identification  and  appraisal  of  seismic  hazards  such  as 
susceptibility  to  surface  ruptures  from  faulting,  to 
ground  shaking,  to  ground  failures,  or  to  effects  of 
seismically  induced  waves  such  as  tsunamis  and  seiches. 
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The  seismic  safety  element  shall  also  include 
appraisal  of  mudslides,  landslides,  and  slope  stabiliiy 
as  necessary  geologic  hazards  that  must  be  considered 
simultaneously  with  other  hazards  such  as  possible 
surface  ruptures  from  faulting,  ground  shaking,  ground 
failure  and  seismically  induced  waves. 

(g)  A  noise  element  In  quantitative,  numerical 
terms,  showing  contours  of  oresent  and  prelected  noise 
levels  associated  with  all  existing  and  proposed  major 
transportation  elements.  These  include  but  are  not 
I Imited  to  the  fol lowing: 


-  37 


Ca I i  f ornl a 


(1)  Highways  and  freeways, 

(2)  Ground  rapid  transit  systemst 

(3)  Ground  facilities  associated  with  all  airports 
operat  Inq  under  a  permit  from  the  State  Department  of 
Aeronaut  ics. 

These  noise  contours  may  be  expressed  in  any 
standard  acoustical  scale  which  includes  both  the 
magnitude  of  noise  and  frequency  of  its  occurrence. 
The  recommended  scale  is  sound  level  A,  as  measured 
with  A-weighting  network  of  a  standard  sound  level 
meter,  with  corrections  added  for  the  time  duration  per 
event  and  the  total  number  of  events  per  a^^-hour 
period . 

Noise  contours  shall  be  shown  in  minimum  increments 
of  five  decibels  and  shall  be  continued  down  to  65 
db(A).  For  regions  involving  hospitals,  rest  homes, 
long-term  medical  or  mental  care,  or  outdoor 
recreational  areas,  the  contour  shall  be  continued  down 
to  1*5    db(A)  . 

Conclusions  regarding  appropriate  site  or  route 
selection  alternatives  or  noise  impact  upon  compatible 
land  uses  shall  be  included  in  the  general  plan. 

The  state,  local,  or  private  agency  responsible  for 
the  construction  or  maintenance  of  such  transportation 
facilities  shall  provide  to  the  local  agency  producing 
the  general  plan,  a  statement  of  the  present  and 
projected  noise  levels  of  the  facility,  and  any 
information  which  was  used  in  the  development  of  such 
I evel s. 

(h)  A  scenic  highway  element  for  the  development, 
establishment,  and  protection  of  scenic  highways 
pursuant  to  the  provisions  of  Article  2.5  (commencing 
with  Section  260)  of  Chapter  2  of  Division  1  of  the 
Streets  and  Highways  Code. 

The  reaulrements  of  this  section  shall  apply  to 
charter  cities. 

65303.  Elements  permitted  as  part  of  plan.  The 
general  plan  may  include  the  following  elements  or   any 
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part  or  phase  thereof: 

(a)  A  conservation  element  for  the  conservat Ion t 
deve  lopmentt  and  utilization  of  natural  ^esou^ces 
including  water,  and  its  hydraulic  force,  forests, 
soils,  rivers  and  other  waters,  harbors,  fisheries, 
wildlife,  minerals,  and  other  natural  resources.  The 
conservation  element  may  also  cover: 

(1)  The  reclsmatlon  of  land  and  waters. 

(2 )  Fl ood  contro I . 

(3)  Prevention  and  control  of  the  pollution  of 
streams  and  other  waters. 

(if)  Regulation  of  the  use  of  land  In  stream 
channels  aid  other  areas  required  for  the 
accomplishment  of  the  conservation  plan, 

(5)  Prevention,  control,  and  correction  of  the 
erosion  of  soils,  beaches,  and  shores. 

(6)  Protection  of  watersheds. 

(b)  A  recreation  element  showing  a  comprehensive 
system  of  areas  and  public  sites  for  recreation, 
including  the  following  and,  when  practicable,  their 
locations  and  proposed  development! 

(1)  Natural  reservations, 

(2)  Parks, 

(3)  Parkways. 
(<♦)  Beaches. 

(5)  Playgrounds. 

(6)  Other  recreational  areas. 

(c)  The  circulation  element  provided  for  in  Section 
65302(b)  may  also  include  recommendations  concerning 
parking  facilities  and  building  setback  lines  and  the 
delineations  of  such  systems  on  the  land?  a  system  of 
street  naminn,  house  and  building  numbering?  and  such 
other   matters   as  may  be  related  to  the  improvement  of 


-  39  - 


Cal 1 f ornia 


circulation  of  traffic. 

(d)  A  transportation  element  showing  a 
comprehensive  transoor tat  ion  system,  Includinq 
locations  of  r  Ight s-o f-w 3y ,  terminals,  viaducts,  and 
qpRde  seoarations.  This  element  of  the  d I  an  may  also 
include  port,  harbor,  aviation,  and  related  facilities. 


(e)  A  transit  element  showing  a  proposed  system  of 
transit  lines  including  rapid  transit,  streetcar,  motor 
coach  and  trolley  coach  lines,  and  related  facilities. 

(f)  A  public  services  and  facilities  element 
showing  general  plans  for  sewerage,  refuse  disposal, 
drainage,  and  local  utilities,  and  rights-of-way, 
easements,  and  facilities  for  them. 

(g)  A  public  buildings  element  showing  locations 
and  arrangements  of  civic  and  community  centers,  public 
schools,  libraries,  police  and  fire  stations,  and  other 
public  buildings,  including  their  achitecture  and  the 
landscape  treatment  of  their  grounds. 

(h)  A  community  design  element  consisting  of 
standards  and  principles  governing  the  subdivision  of 
land,  and  showing  recommended  designs  for  community  and 
neighborhood  development  and  redevelopment,  including 
sites  for  schools,  parks,  playgrounds  and  other  uses. 

(i)  A  housing  element  consisting  of  standards  and 
plans  for  the  elimination  of  substandard  dwelling 
conditions,  the  improvement  of  housing  and  for 
provisions  of  adequate  sites  for  housing.  This  element 
of  the  plan  should  endeavor  to  make  adequate  provision 
for  the  housing  needs  of  all  segments  of  the  community 
regardless  of  race,  color  or  economic  level. 

(J)  A  redevelopment  element  consisting  of  plans  and 
programs  for  the  elimination  of  slums  and  blighted 
areas  and  for  community  r edeve I ooment ,  including 
housing  sites,  business  and  industrial  sites,  public 
building  sites,  and  for  other  purposes  authorized  by 
I  aw . 

(k)  A  safety  element  for  the  protection  of  the 
community  from  fires  and  geologic  hazards  including 
features  necessary  for  such   protection   as   evacuation 
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routes*  oeak  load  water  supply  requirements*  minimum 
road  widths*  clearances  around  structures*  and  geologic 
hazard  mapping  in  areas  of  known  geologic  hazards. 

(I)  Such  additional  elements  dealing  with  other 
subjects  which  in  the  Judgment  of  the  planning  agency 
relate  to  the  physical  development  of  the  county  or 
city. 

6530'*.  Coordination  of  plan  through  cooperation 
with  agencies,  organizations  and  individuals. 


maximum  coo-^di  nat  1  on  of  plans  may  be  secured  and 
properly  located  sites  for  all  public  purposes  may  be 
indicated  on  the  general  plan. 


ARTICLE  7.   ADMINISTRATION  OF  GENERAL  PLAN 

GS^tOO.   Duties  of  agency 

After  the  county  or  city  legislative  body  has 
adopted  all  or  part  of  a  general  plan*  the  planning 
agency  shall;  (a)  Investigate  and  make  recommendations 
to  the  legislative  body  upon  reasonable  and  practical 
means  for  putting  into  effect  the  general  plan  or  part 
thereof*  in  order  that  it  will  serve  as  a  pattern  and 
guide  for  the  orderly  physical  growth  and  development 
and  the  preservation  and  conservation  of  open  space 
land  of  the  county  or  city  and  as  a  basis  for  the 
efficient  expenditure  of  its  funds  relating  to  the 
subjects  of  the  general  plan;  the  measures  recommended 
may  include  plans,  regulations,  financial  reports*  and 
capital  budgets. 

(b)  Render  an  annua!  report  to  the  legislative  body 
on  the  status  of  the  plan  and  progress  in  its 
app  I  icat  ion. 

(c)  Endeavor  to  promote  public  interest  In  and 
understanding  of  the  general  plan,  and  regulations 
re  I ating  to  It. 
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(d)  Consult  and  advise  with  public  ottlcials  and 
agenclest  oubllc  utility  companles»  civic,  educational, 
professional  and  other  organizations,  and  citizens 
qenerally  with  relation  to  carrying  out  the  general 
p  I  an. 

65^01.  Recommendation  of  proposed  public  works? 
coordination  of  program 

If  a  general  plan  or  part  thereof  has  been  adopted, 
within  such  time  as  may  be  fixed  by  the  legislative 
body,  each  county  or  city  officer,  department,  board, 
or  commission,  and  each  governmental  body,  commission, 
or  board.  Including  the  governing  body  of  any  special 
district  or  school  district,  whose  Jurisdiction  lies 
wholly  or  partially  within  the  county  or  city,  whose 
functions  Include  recommending,  preparing  plans  for,  or 
constructing,  major  public  works,  shall  submit  to  the 
official  agency,  as  designated  by  the  respective  county 
board  of  supervisors  or  city  council,  a  list  of  the 
proposed  public  works  recommended  for  planning, 
Initiation  or  construction  during  the  ensuing  fiscal 
year.  The  official  agency  receiving  the  list  of 
proposed  public  works  shall  list  and  classify  all  such 
recommendations  and  shall  prepare  a  coordinated  program 
of  proposed  public  works  for  the  ensuing  fiscal  year. 
Such  coordinated  program  shall  be  submitted  to  the 
county  or  city  planning  agency  for  review  and  report  to 
said  official  agency  as  to  conformity  with  the  adopted 
general  plan  or  part  thereof. 

eSi+O?.  Acquisition  or  disposition  of  property: 
construction  of  buildings?  requirements  before  action 

(a)  If  a  general  plan  or  part  thereof  has  been 
adopted,  no  real  property  shall  be  acquired  by 
dedication  or  otherwise  for  street,  square,  park  or 
other  public  purposes,  and  no  real  property  shall  be 
disposed  of,  no  street  shall  be  vacated  or  abandoned, 
and  no  public  building  or  structure  shall  be 
constructed  or  authorized.  If  the  adopted  general  plan 
or  part  thereof  applies  thereto,  until  the  location, 
purpose  and  extent  of  such  acquisition  or  disposition, 
such  street  vacation  or  abandonment,  or  such  public 
building  or  structure  have  been  submitted  to  and 
reported  uoon  by  the  planning  agency  as  to  conformity 
with   said   adopted   general  plan  or  part  thereof.   The 
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planninq  aqency  shall  render  Its  report  as  to 
conformity  with  said  adopted  qeneral  plan  or  part 
thereof  within  forty  (i»0)  days  after  the  matter  was 
submitted  to  it»  or  such  lonqer  period  of  time  as  may 
be  designated  by  the  legislative  body.  The  provisions 
of  this  paragraph  (a)  shall  not  apply  to  acouisitions 
or  abandonments  for  street  widening  or  alignment 
projects  of  a  minor  nature  If  the  legislative  body  so 
provides  by  ordinance  or  resolution. 

(b)  A  county  shall  not  acauire  real  property  for 
any  of  lihe  purposes  specified  In  paragraph  (a)  nor 
dispose  cif  any  real  property,  not  construct  or 
authorize  a  public  building  or  structure,  in  another 
county  or  within  the  corporate  limits  of  a  city,  if 
such  city  or  other  county  has  adopted  a  general  plan  or 
part  thereof  and  such  general  plan  or  part  thereof  is 
applicable  thereto,  and  a  city  shall  not  acquire  real 
property  for  any  of  the  purposes  specified  in  paragraph 
(a),  nor  dispose  of  any  real  property,  nor  construct  or 
authorize  a  public  building  or  structure,  in  another 
city  or  in  unincorporated  territory.  If  such  other  city 
or  the  county  in  which  such  unincorporated  territory  Is 
situated  has  adopted  a  general  plan  or  part  thereof  and 
such  gen9ral  plan  or  part  thereof  is  applicable 
thereto,  until  the  location,  purpose  and  extent  of  such 
acquisition,  disposition,  or  such  public  building  or 
structure  have  been  submitted  to  and  reported  upon  by 
the  Planning  agency  having  jurisdiction,  as  to 
conformity  with  said  adopted  general  plan  or  part 
thereof.  Failure  of  the  planning  agency  to  report 
within  forty  (^0)  days  after  the  matter  has  been 
submitted  to  It  shall  be  conclusively  deemed  a  finding 
that  the  proposed  acquisition,  disposition,  or  public 
building  or  structure  is  in  conformity  with  said 
adopted  general  plan  or  part  thereof.  The  provisions 
of  this  paragraph  (b)  shall  not  apply  to  acquisition  or 
abandonment  for  street  widening  or  alignment  projects 
of  a  minor  nature  if  the  legislative  body  having  the 
real  property  within  Its  boundaries  so  provides  by 
ordinance  or  resolution. 

(c)  A  local  agency  shall  not  acquire  real  property 
for  any  of  the  purposes  specified  In  pamgranh  (a)  nor 
dispose  of  any  real  property,  nor  construct  or 
authorize  a  public  building  or  structure,  in  any  county 
or  city,  if  such  county  or  city  has  adopted  a  general 
plan   or   part   thereof   and   such  general  plan  or  part 
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thereof  is  aoDlicable  thereto,  until  the  location, 
purpose  and  extent  of  such  acquisition,  disposition,  or 
such  Dubllc  building  or  structure  have  been  submitted 
to  and  reported  upon  by  the  planning  agency  having 
jurisdiction,  as  to  conformity  with  said  adopted 
general  plan  or  part  thereof.  Failure  of  the  planning 
agency  to  report  within  forty  (i+0)  days  after  the 
matter  has  been  submitted  to  it  shall  be  conclusively 
deemed  a  finding  that  the  proposed  acquisition, 
disposition,  or  public  building  or  structure  is  in 
conformity  with  said  adopted  general  plan  or  part 
thereof.  If  the  planning  agency  disapproves  the 
location,  purpose  or  extent  of  such  acquisition, 
disposition,  or  the  public  building  or  structure,  the 
disapproval  may  be  overruled  by  the  local  agency. 

Local  agency  as  used  in  this  paragraph  (c)  means  an 
agency  of  the  state  for  the  local  performance  of 
aovernmental  or  proprietary  functions  within  limited 
boundries.  Local  agency  does  not  Include  the  state,  or 
county,  OP  a  city. 

Article  8 

AUTHORITY  FOR  AND  SCOPE  OF  SPECIFIC  PLANS 

65'*50.  Preparation  of  plans*  direction  of 
I eglsl at Ive  body. 

The  planning  agency  may,  or  if  so  directed  by  the 
legislative  body  shall,  prepare  specific  plans  based  on 
the  general  plan  and  drafts  of  such  regulations, 
programs,  and  legislation  as  may  in  its  judgment  be 
required  for  the  systematic  execution  of  the  general 
plan  and  the  planning  agency  may  recommend  such  plans 
and  measures  to  the  legislative  body  for  adoption. 

GS^tSO.!  Areas  covered  by  specific  plans 

A  specific  plan  need  not  apol y  to  the  entire  area 
covered  by  the  general  plan.  The  legislative  body  or 
the  planning  agency  may  designate  areas  within  a  city 
or  a  county  for  which  the  development  of  a  specific 
plan  will  be  necessary  or  convenient  to  the 
Implementation  of  the  general  plan.  The  planning 
agency  may,  or  if  so  directed  by  the  legislative  body 
shall,  prepare  soecific  plans  for  such  areas  and 
recommend   such   plans   to   the   legislative   body   for 
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adopt  1  on. 

eS^tSl,   Contents 

Such  soecific  plans  shall  include  all  detailed 
regulations*  conditions,  oroqrams  and  oroposed 
leqislation  which  shall  be  necessary  or  convenient  for 
the  systematic  i mo  I  emen tat  ion  of  each  element  of  the 
general  olan  listed  in  Section  65302,  including,  but 
not  limited  to,  regulations,  conditions,  programs  and 
proposed  legislation  in  regard  to  the  following: 

(a)  The  location  of  housing,  business,  industry, 
open  space,  agriculture,  recreation  facilities, 
educat  ionc'il  facilities,  churches  and  related  reJiglous 
facilitief.,  public  buildinqs  and  grounds,  solid  and 
liquid  waste  disposal  facilities,  together  with 
regulations  establishing  height,  bulk  and  setback 
limits  for  such  buildings  and  facilities,  including  the 
location  of  areas,  such  as  flood  plains  or  excessively 
steep  or  unstable  terrain,  where  no  building  will  be 
permitted  in  the  absence  of  adequate  precautionary 
measures  being  taken  to  reduce  the  level  of  risk  to 
that  comparable  with  ad)oining  and  surrounding  areas. 


(c)  Standards  for  population  density  and  building 
density,  including  lot  size,  permissible  types  of 
construction,  and  provisions  tor  water  supply,  sewage 
disposal,  storm  water  drainage  and  the  disposal  of 
sol  1 d  waste. 

(d)  Slandards  for  the  conservation,  development  and 
utilization  of  natural  resources,  including  underground 
and  surface  waters,  forests,  vegetation  and  soils, 
rivers,  creeks,  and  streams,  and  fish  and  wildlife 
resources.  Such  standards  shall  include,  where 
applicable,  procedures  for  flood  control,  for 
prevention  and  control  of  pollution  of  rivers,  streams, 
creeks  and  other  waters,  regulation  of  land  use  In 
stream   channels   and   other   areas   which   may   have  a 
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significant  effect  on  fish»  wildlife  and  other  natural 
resources  of  the  area*  the  oreventlon,  control  and 
correction  of  soil  erosion  caused  by  subdivision  roads 
or  any  other  sources*  and  the  protection  of  watershed 
areas. 

(e)  The  imo  lemen tat  I  on  of  all  aoolicable  provisions 
of  the  open-space  element  as  provided  In  Article  10.5 
(commencing  with  Section  65560)  of  this  chapter. 

(f)  Such  other  measures  as  may  be  necessary  or 
convenient  to  Insure  the  execution  of  the  general  plan. 


65«*52.   Additional  contents 

Such  specific  plans  may  also  include  ail  detailed 
regulations,  conditIons»  programs,  and  proposed 
legislation  which  may  be  necessary  or  convenient  for 
the  systematic  i mo  I ementat ion  of  any  general  plan 
element  as  provided  in  Section  65303. 


Article  2 
JOINT   ACTION 

65650.  Meetings;  common  chairman.  Two  or  more 
county  and  city  planning  commissions  may  hold  Joint 
(reetlngs  and  by  approval  of  the  respective  legislative 
bodies  may  have  the  same  chairman.  A  county  or  city 
planning  commission,  or  both,  may  also  hold  Joint 
meetings  Hith  an  area  planning  commission. 

65651.  Authority  to  establish  joint  directors  and 
empi oy ees. 

Two  or  more  county,  city  or  area  planning 
commissions,  or  any  combination  of  them,  may  make 
cooperative  arrangements  for  a  joint  director  of 
planning  and  for  such  other  employees  as  may  be 
required  to  operate  a  Joint  staff  and  may  contract  to 
render  technical  service  to  another  commission  In  the 
same  area.  Such  arrangements  or  contracts  shall  be 
approved  by  the  legislative  bodies  concerned. 
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B.  Florida:  In  1972  Florida  adopted  far-reachlnq 
land  use  and  environmental  protection  legislation. 
The  planninq  portions  of  these  actst  toqether  with  the 
county  and  municipal  planninq  leqisiatlon  adopted  in 
1969j  operate  primarily  under  the  theory  of  state 
suoervislont  although  In  some  respects  they  allow 
direct  state  control  of  land  use. 

The  Comprehensive  Planning  Act  of  1972,  Florida 
Statutes  sec.  23.0111  et  seq.,  provides  for  the 
preparatljn  of  a  state  comprehensive  plan  which  is 
effective  as  state  policy.  The  Act  also  directs  that 
there  be  an  annual  development  program  prepared  for  six 
years  ahead.  There  is  no  requirement  for  comprehensive 
planning  at  the  local  level.  The  statutes  adopted  in 
1969  permit  counties  and  incorporated  municipalities  to 
plan  for  future  development  without  making  that 
mandatory  (sec.  163.160  et  seq,).  However,  the 
Env  lronmei>t  al  Land  and  Water  Management  Act  of  1972 
provides  for  state  designation  of  "areas  of  critical 
state  concern"  (sec,  380.05)  within  which  planninq 
must  take  place.  The  local  government  having 
Jurisdiction  over  the  area  may  submit  land  development 
regulations   for   the   area   to  the  state  land  planning 
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agency.  If  that  aqoncy  finds  that  the  regulations 
comDiy  with  the  state  principles  for  such  development. 
It  may  approve  them.  If  the  local  regulations  fall  to 
comply  or  are  not  submitted,  the  state  agency  may  adopt 
regulations  of  its  own  for  the  area.  (sec. 
380.05(5-8)).  The  state  also  has  the  power  to  compel 
enforcement  of  local  regulations  in  such  areas  (sec. 
380.05  (9)) . 

The  Environmental  Land  and  Water  Management  Act 
also  sets  up  a  regional  planning  mechanism  with  state 
supervision.  "Developments  of  regional  impact"  (DRI's) 
may  be  designated  by  the  state  planning  agency?  (sec. 
380. OSC*))  under  standards  which  it  prescribes  (sec. 
380.06(2)).  Review  of  the  development  Is  done  by  a 
regional  planning  agency,  which  makes  a  recommendation 
to  the  local  government  having  jurisdiction  (sec. 
380.06(8)).  The  local  government  has  power  to  approve 
or  disapprove  the  development,  but  it  must  follow  state 
standards  if  the  area  Is  one  of  "critical  state 
concern."'  The  developer  may  appeal  the  local  decision 
to  the  Florida  Land  and  Water  Adjudicatory  Commission 
(380.07),  which  is  the  ultimate  authority.  Thus  in 
contested  cases  the  Act  gives  the   state   control   over 


developments  of  regional  Impact.  Local  government 
normally  decides  what  uses  are  permittedJ  and  the 
regional  agency,  unlike  the  San  Francisco  Bay 
Conservation  and  Development  Commission*  has  power  to 
do  no  more  than  review  and  recommend. 
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Florida  Statutes  Annotated 

Title  IV 

Part  I 
STATE  COMPREHENSIVE  PLANNING 

23.011  Governor:  chief  planninq  officer  of  the 
state 

The  governor  shall  be  the  chief  planning  officer  of 
the  state. 

23.0111  Short  title 

Part  1  of  Chaoter  23  shall  be  known  and  may  be 
cited  as  the  Florida  State  Comorehens i ve  Planning  Act 
of  1972. 

23.0112  Definitions 
As  used  in  this  part: 

(1)  "Director  of  state  nianninq"  means  the  director 
of  the  division  of  state  planning  in  the  department  of 
admini  stret  ion. 

(2)  "Divlsior"  means  the  division  of  state  planninq 
in  the  deoartment  of  administration. 

(3)  "Regional  planning  agency"  means  the  agency 
designated  by  the  division  of  state  planning  to 
exercise  r esoonsi bi 1 1 tes  under  this  part  in  a 
particular  region  of  the  state. 

(*♦)  "Secretary"  means  the  secretary  of  the 
deoartment  of  administration. 

23.0113  Designation  of  departmental  planninq 
off  icer 

(1)  On  or  before  September  29»  1972»  the  head  of 
each  executive  deoartment  and  the  public  service 
commissiont  game  and  fresh  water  fish  commission» 
parole  and  probation  commissiont  and  the  deoartment  of 
military  affairs  shall  select  from  within  such  agency  a 
person  to  be  designated  as  the  planning  officer  for 
such  agency.   The  planning  officer  shall  be  responsible 
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for  coordlnatinq  with  the  division  and  with  the 
planning  officers  of  other  agenicies  (sic)  all 
activities  and  resoons lb i I  1 1 ies  of  such  agency  relating 
to  planning. 

(2)  The  head  of  each  agency  shall  notify  the 
director  of  state  planning  in  writing  of  the  person 
Initially  designated  as  the  planning  rfficer  for  such 
agency  and  of  any  changes  in  persons  so  designated 
therea  f ten. 

?3.01.l't   State  comprehensive  plan 

Preparation  and  revision  of  the  state  comprehensive 
plan  shall  be  a  continuing  process.  Such  process 
shallt  to  the  extent  feasible*  consider  studies, 
reports*  and  plans  of  every  dcoartmenti  agency*  and 
institution  of  state  and  local  governments,  regional 
planning  agencies,  and  the  federal  government  and  shall 
take  InTo  account  the  existing  and  prospective 
resources,  capabilities,  and  needs  of  state  and  local 
levels  o'  government.  The  state  comprehensive  plan 
shall  be  based  on  the  best  available  data  and  shall 
provide  ong  range  guidance  for  the  orderly  social, 
economic,  and  physical  growth  of  the  state  by  setting 
forth  goals,  objectives,  and  policies.  To  the  extent 
feasible,  the  division  shall  utilize  the  services  and 
plans  ot  local  governments  and  regional  planning 
agenci  es. 

23.0115   Specification  of  data  and  projections 

(1)  For  the  purpose  of  establishing  consistency  and 
uniformity  in  the  planning  process,  the  secretary  may 
by  rule  adopted  under  chapter  120  specify  particular 
data,  geograohic  boundaries,  projections,  or  forecasts 
that  agencies  shall  use  in  preparing  studies,  reports, 
and  p  I  ans. 

(2)  It  an  agency  chooses  to  use  data,  projections, 
or  forecasts  contrary  to  those  specified  by  the 
secretary,  it  shall  include  in  or  append  to  the  plan  or 
report  a  5;tatement  of  any  difference  in  conclusions  or 
recommendations  that  would  result  if  the  secretary's 
data,  projections,  or  forecasts  had  been  used,  and  of 
Its  reasons  for  not  following  the  rule. 

23.012   General  powers  and  duties 


-  51  - 


The  division  sha  I  t  t 


F lorlda 


(1)   Preoare   and   revise   from   time 
necessary  the  state  comprehensive  o I  an , 


to   time   as 


(2)  Assist  in  the  oreoaration  of  the  annual 
executive  budget  and  leqislative  program  of  the 
qovernor, 

(3)  Coordinate  planning  among  federal,  state*  and 
local  levels  of  government  and  between  the  State  of 
Florida  and  other  states. 

(^>  Coordinate  all  state  agency  planning  and 
programming  activities*  including,  but  not  limited  to, 
the  following  areas:  economy,  employment,  education, 
social  welfare,  agriculture,  industrial  development, 
commerce  and  trade,  transportation  and  safety,  oceanic 
and  water  resources,  pollution  and  environmental 
health,  fish  and  wi'dllfe,  housing  and  urban 
development,  crime  and  corrections,  parks,  recreation 
and  cultural  development,  physical  and  mental  health, 
and  public  utilities  and  service. 

(5)  Prepare  or  cause  to  be  prepared  any  studies  and 
reports  or  Interim  and  functional  plans  necessary  or 
useful  in  the  preparation  and  revision  of  the  state 
comprehensive  plan. 

(6)  Serve  as  the  state  planning  and  development 
clearinghouse  and  designate  regional  and  area-wide 
c I  ear  1 nghouses. 

(7)  Make  basic  demographic,  geographic,  and 
economic  data  and  projections  available  to  all  public 
and  private  agencies  concerned  with  development  within 
the  state. 

23.013   Adoption  of  state  comprehensive  plan 

(1)  The  proposed  state  comprehensive  plan  or  parts 
or  revisions  thereof  shall  be  transmitted  to  the 
governor  for  his  consideration  and  action.  The  plan  or 
parts  or  revisions  thereof,  when  approved  by  the 
governor,  shall  be  transmitted  to  the  secretary  of  the 
senate  and  the  clerk  of  the  house  of  representatives 
for   presentation   to   the   next  regular  session  of  the 
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leqislature.  Copies  shall  also  be  transmitted  to  each 
state  deoartment,  reqional  olannlnq  agency,  county* 
municioalltyt  and  federal  agency  affected  by  or  having 
an  interest  in  the  plan. 

(2)  Nothing  contained  in  the  plan  or  parts  or 
revisions  thereof  shall  authorize  the  implementation  of 
any  programs  not  otherwise  authorized  pursuant  to  law. 
Any  part  of  the  plan  not  otherwise  authorized  by  law 
shall  be  subject  to  review  and  approval  by  the 
legislature  as  exoressed  through  its  acts  t  both 
through  substantive  law  and  emphasis  as  contained  in 
appropriations  acts. 

(3)  Uoon  action  as  contained  in  subsection  <1)  of 
this  section  and  uoon  completion  of  any  legislative 
action  necessary  as  contained  in  subsection  (2 ) *  the 
provisions  of  the  plan  shall  become  effective  as  state 
policy.  State  denartment  or  agency  budgets  shall  be 
prepared  and  executeo  based  upon  and  consistent  with 
law  and  t>-ie  state  comprehensive  plan, 

(«♦)  Subsequent  to  legislative  action  as  provided  in 
subsectioT  (2)»  the  secretary  shall  transmit  copies  of 
such  action  to  the  head  of  each  governmental  agency 
a  f  f ect ed. 

23.01^  Annual  development  program  preparation, 
proceduroi  content 

(1)  Tie  annual  development  program  shall  cover  at  a 
minimum  tne  forthcominq  six  (6)  years  and  may  consist 
of  the  following  general  sections  and  present  the 
following  information; 

(a)  A  section  analyzing  the  current  posture  of 
state  development  in  terms  of  long  range  needs  and 
opoortuniMes  of  development  together  with  a  review  of 
present  factors  and  activities  affocting  the 
development  of  the  state.  This  section  will  highlight 
past  accomo I ishmen ts  and  the  current  status  of  programs 
and  activities,  and  will  review  such  factors  as  the 
overall  economic  posture  of  the  state,  the  major 
problems  confronting  or  anticipated  to  confront  the 
state,  the  activities  of  the  private  sector,  local 
governments  and  federal  activities  as  well  as  state 
operation',;  deslonedto  meet  the  resoons  I  b  i  I  1 1 1  es  of 
overall  state  development  and  activities. 
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(b)  fl  section  on  soeclflc  policies  to  be 
undertakent  which  will  describe  tho  content  and 
emphasis  of  policies  for  at  least  each  of  the  following 
general  functional  areas  of  development:  Economic 
developmentt  social  development*  natural  resource 
development,  transportation,  regional  and  local 
development,  other  areas  of  development  as  appropriate. 

(c)  A  section  detailing  the  programs  and  the 
Quantified  annual  accomplishments  to  be  achieved  by 
each  program  over  the  forthcoming  six  (6)  years. 
Analysis  of  the  relationship  of  these  programs  to 
accomplishing  policies  enunciated  in  the  previous 
section  will  be  described  in  detail.  New  programs, 
elimination  or  modification  of  existing  programs  and 
the  anticipated  pertormance  or  accomplishment  of 
current,  new  or  modified  programs  will  be  described  in 
detail  of  this  section. 

(d)  A  section  de3iing  with  the  methods  and 
requirements  for  effectuating  and  imnlementing  the 
proposed  annual  development  program.  Resources 
required,  in  terms  of  funds,  manpower,  caoital 
facilities  and  other  resources  for  each  year  of  the 
annual  c'-^velopment  program  as  well  as  any 
administrative  changes  or  new  legislation  required  will 
be  described  in  this  section. 

(2)  Upon  request  of  the  department  of 
administration  each  state  agency  shall  annually  file 
with  the  department  Its  plan  for  each  program  under  its 
Jurisdiction  to  be  undertaken  or  executed  for  the  next 
six  years.  The  plan  shall  include  as  full  an 
explanation  of  the  need  and  justification  for  each 
program,  its  relationship  to  other  similar  programs 
being  carried  out  by  state,  local,  federal  or  private 
agencies,  the  annual  anticipated  accomplishment  of  each 
program  over  the  prior  six  years  as  is  feasible.  The 
judiciary  and  the  legislature  are  specifically  excluded 
from  this  requirement.  The  director  of.  state  planning 
shall  subirit  to  the  secretary  recommendation  for  the 
annual  development  programs  based  on  the  information 
submitted  by  each  state  agency  and  his  analysis  of 
developmental  needs  and  requirements. 

23.015   Annual  economic  report 
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The  governor  as  chief  olanning  and  budget  officer 
with  the  deoartment  of  administration  shall  annually 
render  unto  the  oeople  and  to  the  legislature  of  this 
state  an  economic  report  aooraisinq  the  economic 
situation  of  the  state,  reviowlnq  the  extent  to  which 
economic  growth  and  development  has  orovided  employment 
and  incomet  and  such  other  economic  factors  and 
Indicators  as  are  appropriate.  TMs  report  shall 
contain  timely  and  authoritative  information  concerning 
economic  growth  and  development  in  the  state  both 
current  and  prospective,  an  analysis  and  interpretation 
of  such  information  in  the  light  of  existing  state 
economic  policies  and  an  appraisal  of  the  various 
programs  and  activities  of  the  state  effectuating  these 
policies.  Such  report  shall  be  related  to  and 
developed  in  close  conjunction  with  the  preparation  of 
the  annual  development  program. 

23.016  Special  reports 

(1)  The  department  of  administration  shall  also 
submit  special  reports  upon  the  request  of  the 
governor,  the  president  of  the  senate  or  speaker  of  the 
house  on  those  aspects  of  state  planning  and  budgeting 
which  mav  be  deemed  of  current  interest.  Special 
reports  on  major  research  and  planning  projects,  as 
distinguished  from  compilations  of  current  data,  shall 
be  made  available  as  soon  as  practicable  after 
comp  I  e  tion, 

(2)  The  department  may  make  copies  of  special 
reports  available  for  general  distribution  or  sale. 
The  price  of  special  reports  shall  be  determined  by  the 
nature  of  the  special  report  and  the  cost  involved  in 
compiling  and  publishing  those  soecial  reports  made 
aval  I  abl  e. 

23.0161  Annual  progress  report  on  state  and 
r eg  iona I  o  i  anning 

(1)  The  division  shall  prepare  annually  a  report  on 
the  progress  made  by  the  division,  other  state 
agencies,  and  regional  planning  agencies  in  achieving 
the  purposes  of  this  part.  Such  report  shall  describe 
the  progress  made  In  developing  the  state  comprehensive 
plan,  functional  plans,  and  planning  studies  and 
reports  during  the  preceding  fiscal  year. 
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(2)  The  annual  oroqress  report  on  state  and 
reqional  olanninq  shall  be  transmitted  by  the  qovernor 
to  each  member  of  the  legislature  not  later  than 
December  31  of  each  year, 

23.017   Authorization  to  contract 

Whenever  the  preparation  and  revision  of  the  state 
comprehensive  plan  becomes  too  specialized  or 
professionally  demanding  or  requires  research 
facilities  not  available  to  the  division*  the  director 
of  state  planning  may  use  federal*  state*  local*  or 
private  funds  for  the  purpose  of  contracting  with 
public  agf»ncles  or  private  firms  or  consultants  for  the 
utilization  of  the  planning  or  research  capabilities 
and  facilities  of  such  agencies,  firms*  or  consultants 
to  assist  in  meeting  the  planning  needs  of  the  state. 

23.018  Schedule 

The  department  of  administration  shall  establish  a 
schedule  for  the  adoption  of  the  plans  under  this  act: 
provided  that  the  first  annual  economic  report  be 
adopted  in  1968,  and  the  first  annual  development 
program  bi;  adopted  in  1969*  unless  the  department  finds 
that  there  is  not  adequate  time  for  their  preparation. 

23.019  Population  census  determination 

(1)  The  population  of  local  qovonments  shall  be 
determined  by  the  department  of  administration.  For 
fiscal  year  1972-1973,  the  population  statistics 
published  by  the  United  States  Bureau  of  the  Census  for 
the  1970  decennial  census  shall  be  used.  Beginning 
with  the  fiscal  year,  the  department  of  administration 
shall,  either  through  its  own  resources  or  by  contract, 
produce  up-dated  population  estimates  utilizing 
accepted  statistical  practices.  The  population  of 
local  governments,  as  determined  by  the  department  of 
administration,  shall  apply  to  any  r evenue-shar 1 nq 
formula  with  local  governments  under  the  provisions  of 
218.20-218.26*  part  II  of  chapter  218. 

(2) (a)  Population  shall  be  computed  as  the  number 
of  residents*  employing  the  same  general  guidelines 
used  by  the  United  States  Bureau  of  the  Census. 

(b)  For  the  purpose  of  revenue  sharing  distribution 
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formulas,  inmates  and  patients  residinq  in  institutions 
operated  by  the  federal  qovernment  or  by  the  deoartment 
of  health  and  reh=)b  i  I  1 1  at  ive  services  shall  not  be 
considered  to  be  residents  of  the  qovenmental  unit  in 
which  the  institutions  are  located* 

(c)  Nothinq  herein  shall  be  construed  to  prohibit 
the  seoat-ate  determination  of  any  categories  of 
personst  whether  resident  or  nonresident. 

(3)  In  cases  of  annexation  or  consolidation,  local 
qovernments  shall  be  required  to  submit  to  the 
department  of  administration  within  thirty  days 
following  annexation  or  consolidation,  a  statement  as 
to  the  population  census  effect  of  the  action. 


Title  XI 


Part  II  COUNTY  AND  MUNICIPAL  PLANNING  FOR  FUTURE 
DEVELOPMENT 

163.160  Scope  of  part  II 

(1)  The  several  counties  and  incorporated 
municlDa I i t ies  of  this  state  may  o I  an  for  future 
development,  adopt  and  amend  comprehensive  plans  to 
guide  future  development,  adopt  and  enforce  zoning 
regu I  at iors,  adopt  and  enforce  subdivision  regulations, 
adopt  and  enforce  building,  plumbing,  electrical,  gas, 
fire,  safety,  and  sanitary  codes,  and  establish  and 
maintain  the  boards  and  commissions  herein  described 
for  carrying  out  the  provisions  and  purposes  of  this 
part.  The  powers  authorized  by  this  part  may  be 
employed  by  counties  and  incorporated  mun icioa I i t ies 
individually  or  jointly  by  mutual  agreement  in 
accordance  with  the  provisions  of  this  part  in  such 
combinations  as  their  common  Interests  may  dictate. 

(2)  The  provisions  of  this  part  shall  not  be  deemed 
to  reoeal  or  modify  any  local  or  special  act  relating 
to  zoning,  planning,  or  subdivision  regulations,  but 
the  provisions  herein  shall  be  supplemental  and  in 
addition  to  powers  that  may  be  exercised  by  any 
governing  body  that  has  a  local  or  special  act. 
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163.165  Leqislatlve  intent 

(1)  In  order  to  preserve  and  enhance  their  oresent 
advantaqest  overcome  their  present  handicaps*  and 
prevent  or  minimize  future  probfems*  it  is  the  Intent 
of  this  oart  to  enable  the  several  counties  ani 
incorporated  municipalities  to  plan  for  future 
development  and  to  preparet  adopt  and  amend 
comprehensive  plans  to  guide  future  development.  To 
implement  the  comprehensive  plans*  the  several  counties 
and  incorporated  municipalities  may  adopt  and  enforce 
zoning  regulatlonst  adopt  and  enforce  subdivision 
regulationst  and  adopt  and  enforce  building,  plumbing, 
electrical,  gas,  fire,  safety,  and  sanitary  codes. 

(2)  The  provisions  of  this  part  in  its 
interpretation  and  application  are  declared  to  be  the 
minimum  reauirements  necessary  to  promote,  protect,  and 
Improve  the  public  health,  safety,  comfort,  good  order, 
appearance,  convenience,  morals,  and  general  welfare* 
to  conserve  the  value  of  land,  buildings,  and 
resources;  and  to  protect  the  character  and  maintain 
the  stability  of  residential,  agricultural,  business, 
and  industrial  areas  and  to  promote  the  orderly 
development-  of  such  areas. 

(3)  Any  governing  body  of  any  county  or  any 
incorporated  municipality  may,  but  shall  not  be 
required  to,  exercise  any  of  the  powers  set  out  in  this 
part.  Whenever  a  governing  body  shall  elect  to 
exercise  any  of  the  powers  granted  by  this  part,  such 
powers  shrill  be  exercised  in  the  manner  hereinafter 
prescr  IbecJ. 

163.170   Definitions 

As  used  in  this  part: 

(1)  "Area"  means  the  complete  area  qualifying  under 
the  provisions  of  this  part,  whether  this  be  all  of  the 
lands  lying  within  the  limits  of  an  incorporated 
mun ic 1 na 1 1 ty ,  lands  in  and  adjacent  to  Incorporated 
municipalities,  all  unincorporated  lands  within  a 
county,  or  areas  comprising  combinations  of  the  lands 
in  incorporated  municipalities  and  unincorporated  areas 
of  counties. 
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(2)  "Commission"  means  the  planning  commission 
appointed  by  the  governing  body  or  bodies  adopting  the 
provisions  of  this  part  as  providec*  hereinafter. 

(3)  "Que  public  notice,"  as  uspd  in  connection  with 
the  phrase  "public  hearing"  or  "hearings  with  due 
public  noticet"  shall  mean  publication  of  notice  of  the 
timet  placet  and  purpose  of  such  hearing  at  least  twice 
in  a  newspaper  of  general  circulation  in  the  area*  with 
the  first  such  publication  to  be  at  least  fifteen  days 
prior  to  the  date  of  the  hearing  and  second  such 
publication  to  be  at  least  five  days  prior  to  the 
hearing.  Tn  addition,  except  where  the  hearing  applies 
to  all  of  the  lands  within  the  area,  similar  notices 
setting  forth  the  time,  place,  and  purpose  of  such 
hearing  shall  be  mailed  to  the  last  known  address  of 
the  owners  of  the  property  Involved  in  or  directly 
affected  by  the  hearing,  and  such  notice  shall  also  be 
posted  in  a  conspicuous  place  or  places  on  or  around 
such  lots,  parcels,  or  tracts  of  land  as  may  be 
involved  in  or  direct!/  affected  by  the  hearing. 
Affidavit  proof  of  the  required  oublication,  mailing, 
and  posting  of  the  notice  shall  be  presented  at  the 
hearing. 

ik)  "3overning  body"  means  the  board  of  county 
commissioners  of  a  county,  the  commission  or  council  of 
an  incorporated  municipality  or  any  other  chief 
governing  body  of  a  unit  of  local  government,  however 
designated,  or  the  combination  of  such  bodies  where 
Joint  adoption  of  the  provisions  of  this  part  is 
accomplished  as  herein  provided. 

(5)  "Ordinance"  meo.TS  an  official,  legislative, 
policy-making  action  of  a  governing  body.  When  used  in 
relation  to  action  by  a  board  of  county  commissioners, 
the  term  means  a  resolution  of  the  board  of  county 
commissioners.  When  used  in  relation  to  action  by 
other  governing  bodies,  the  term  means  such  appropriate 
official,  legislative,  policy-making  action  as  is 
customarily  taken  by  the  governing  body  involved, 
regardless  of  the  nomenclature  given  to  such  official 
ac t i  on . 

(6)  "Special  exception"  as  used  in  connection  with 
the  provisions  of  this  part  dealing  with  zoning,  means 
a  use  that  would  not  be  appropriate  generally  or 
without  restriction  throughout   the   particular   zoning 
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district  or  classification,  but  which.  If  controlled  as 
to  number,  area,  location,  or  relation  to  tho 
neighborhood,  would  not  adversely  affect  the  public 
health,  safety,  comfort,  qood  order,  aooearance, 
convenience,  morals,  and  the  general  welfare.  Such 
uses  may  be  permitted  In  such  zoning  district  or 
classification  as  special  exceptions  only  if  specific 
provisions  and  standards  for  such  special  exceptions 
are  made  in  the  zoning  ordinance. 

(7)  "Subdivision"  means  the  division  of  a  parcel  of 
land,  whether  improved  or  unimproved,  into  three  or 
more  contiguous  lots  or  parcels  of  land,  designated  by 
reference  to  the  number  or  symbol  of  the  lot  or  parcel 
contained  In  the  plat  of  such  subdivision,  for  the 
purpose,  whether  immediate  or  future,  of  transfer  of 
ownership  or.  If  the  establishment  of  a  new  street  is 
involvod,  any  division  of  such  parcel.  However,  the 
division  of  land  Into  parcels  of  more  than  five  acres 
not  involving  any  change  In  street  lines  or  public 
easements  of  whatsoever  kind  Is  not  to  be  deemed  a 
subdivision  within  the  meaning  of  this  part.  The  term 
Includes  a  resubd 1 v is i on  and,  when  appropriate  to  the 
context,  relates  to  the  process  of  subdividing  or  to 
the  land  subdivided. 

(8)  "Variance"  as  used  In  connection  with  the 
provision;  of  this  part  dealing  with  zoninq,  means  a 
modlficat  on  of  the  zoninq  ordin:^nce  regulations  when 
such  vari.jnce  will  not  be  contrary  to  the  public 
Interest  and  when,  owing  to  conditions  peculiar  to  the 
property  and  not  the  result  of  the  actions  of  the 
applicant,  a  literal  enforcement  of  the  ordinance  would 
result  if)  unnecessary  and  undue  hardship.  A  variance 
Is  authorized  only  for  height,  area,  and  size  of 
structure  or  size  of  yards  and  open  spaces. 
Establishment  or  expansion  of  a  use  otherwise 
prohibited  shall  not  be  allowed  by  variance  nor  shall  a 
variance  be  granted  because  of  the  presence  of 
nonconformities  in  the  zoning  district  or 
classification  or  in  adjoining  zoning  districts  or 
cl assi  f Icat Ions. 

163.175  Areas  and  jurisdictions  which  may  qualify 
under  the  provisions  of  this  part 

(1)  MUNICIPALITIES  AND  ADJACENT  AREAS 
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Any  i ncoroorate d  munlclDallty  may  exercise  any  or 
alt  of  the  powers  granted  under  the  provisions  of  this 
part  in  the  total  area  within  its  corporate  limits  upon 
passage  of  an  aoorooriate  ordinance  to  the  effect  by 
the  qoverninq  body.  Unincorporated  areas  adjacent  to 
incorporated  municipalities  may  be  added  to  and 
included  in  the  area  under  municioal  jurisdiction  for 
the  purposes  of  this  part,  when  the  governing  bodies  of 
the  municipality  and  the  county  in  which  the  area  Is 
located  shall  agree  as  to  the  boundaries  of  such 
additional  areas,  procedures  for  joint  action, 
procedures  for  administration  of  ordinances  and 
regulations  applying  to  the  area,  and  the  manner  of 
obtaining  eauitable  representation  on  the  commissions 
and  boards  provided  for  under  this  part.  Such 
agreements;  shall  be  formally  stated  in  appropriate 
official  action  by  the  governing  bodies  involved. 

(2)  COUNTIES 

Any  county  may  exercise  any  of  the  powers  granted 
under  the  provisions  of  this  part  in  the  total 
unincorporated  area  within  its  boundaries  or  in  such 
unincorporated  areas  as  are  not  included  in  any  joint 
Jurisdiction  with  municipalities  established  under  the 
provisions  of  subsection  (1).  In  order  to  exercise  any 
of  the  powers  granted  under  the  provisions  of  this 
part,  the  board  of  county  commissioners  of  the  county 
shall  pass  an  ordinance  after  due  public  notice  to  that 
effect. 

(3)  COMBINATIONS  OF  MUNICIPALITIES  AND  COUNTIES 
Combinations  of  incorporated  municipalities,  of 
counties,  of  an  incorporated  municipality  or 
municipalities  and  a  county  or  counties,  or  an 
incorporat 'id  municipality  or  municipalities  and 
portions  of  a  county  or  counties  may  jointly  exercise 
the  powers  granted  under  the  provisions  of  this  part 
upon  formal  adoption  of  an  official  agreement  by  the 
governing  bodies  involved  as  described  in  subsection 
(1). 

(«♦)  PUBLIC  HEARING 

Before  any  municipality  or  county,  jointly  or 
individually,  may  adopt  the  provisions  of  this  part, 
there  shall  be  at  least  one  public  hearing  with  due 
public   notice   held  in  the  area  involved  at  which  time 
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all  affected  oersons  shall  be  given  an   ooDortunity   to 
appear  and  be  heard. 

163.180  Commissions 

(1)  ESTfiBLISHMENT    AND    COMPOSITION 

The  governing  bodies  of  counties  and  incoroorated 
munlcioa I i t 1 es  are  hereby  empowered*  Individually  or  in 
combination  as  provided  in  163.175»  to  establish 
commissions  and  aoooint  members  thereto*  th? 
proportionate  membership  thereof  to  be  as  agreed  upon 
and  appointed  by  the  governmental  bodies  concerned. 
Elected  oMlce  holders  of  any  of  the  )  ur  isdl  ct  ions 
Involved  nay  serve  only  in  an  ex  officio  capacity. 

(2)  ti:rms  of  office:  removal  from  office;  vacancies 

Members  of  the  cotrmission  shall  be  appointed  for 
staggered  terms  of  such  length  as  may  be  determined 
jointly  by  the  governirig  bodies  involved  and  shall 
serve  until  their  successors  are  appointed.  Original 
appointments  may  be  made  for  a  lesser  number  of  years 
so  that  the  terms  of  the  said  members  shall  be 
staggeredr  The  governing  body  creating  the  commission 
is  authorized  to  remove  any  member  of  the  commission 
for  cause  after  written  notice  and  public  hearing. 
Any  vacancy  occurring  during  the  unexpired  term  of 
office  of  any  member  shall  be  filled  by  the  governing 
body  concerned  for  the  remainder  of  the  term.  Such 
vacancy  shall  be  filled  within  thirty  days  after  the 
vacancy  occurs. 

(3)  OFFICERS,  RULES  OF  PROCEDURE,  EMPLOYEES  AND 
SALARIES 

(a)  The  commission  shall  elect  a  chairman  and  a 
vice-chairman  from  among  its  members.  The  commission 
shall  appoint  a  secretary  who  may  be  the  executive 
director  of  the  commission  or  an  emoloyee  of  the 
govern  Inq  body . 

(b)  The  commission  shall  meet  at  renul ar  intervals 
to  be  determined  by  it  and  at  such  other  times  as  the 
chairman  or  commission  may  determine.  It  shall  adopt 
rules  for  the  transaction  of  its  business  and  keep  a 
properly  indexed  record  of  its  resolutions, 
transactions,  findings  and  determinations,  which  record 
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shall  be  Dublic  record.   All  meetings  of  the  commission 
shal I  be  publ ic. 

(c)  The  commission  may,  subject  to  the  aporoval  of 
the  governing  body  concerned  and  within  the  financial 
limitations  set  by  aporopr i ati ons  made  or  other  funds 
available,  employ  such  experts*  technicians,  and  staff 
as  may  be  deemed  proper  and  pay  their  salaries, 
contractual  charges  and  fees,  and  such  other  expenses 
as  are  necessary  to  conduct  the  work  of  the  commission. 

(d)  Nothing  in  this  part  shall  prevent  the 
governing  body  of  a  county  or  i  ncorporat -^d  municipality 
that  participates  in  creating  a  commission  serving  two 
or  more  jurisdictions  from  continuing  or  creating  its 
own  commission.  It  may  assign  to  the  commission 
serving  two  or  more  jurisdictions  any  or  all  of  th*^ 
functions,  powers  and  duties  of  its  own  commission, 
whereupon  the  functions,  powers  and  duties  so  assigned 
shall  no  longer  be  exercised  by  its  own  commission  but 
shall  thereafter  be  exercxsed  by  the  commission  serving 
two  or  more  Jurisdictions. 

(^)  /APPROPRIATIONS,  FEES  AND  OTHER  INCOME 

The  yoverning  body  for  the  area  under  the 
jurisdiction  of  the  commission  is  hereby  authorized  and 
empowered  to  make  appropriations  for  salaries,  fees, 
and  expenses  necessary  in  the  conduct  of  the  work  of 
the  commission  and  also  to  establish  a  schedule  of  fees 
to  be  charged  by  the  commission.  To  accomplish  the 
purposes  and  activities  authorized  by  this  part,  the 
commission,  with  the  approval  of  the  governing  body  or 
bodies,  has  the  authority  to  expend  all  sums  so 
appropriated  and  other  sums  made  available  for  its  use 
from  fees,  gifts,  state  or  federal  grants,  state  or 
federal  loans,  and  other  sources  when  acceptance  of 
such   loans   is   approved   by   the    governing    bodies 


Invo  I  ved. 

163.185     Functions,    powers,    and    duties    of 

commissions 

The  functions,  powers,  and  duties  of  the  commission 
shall  be,  in  general  and  in  addition  to  any  functions, 
powers,  and  duties  set  forth  in  the  body  of  this  part, 
toJ 
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(1)  Acquire  and  maintain  such  information  ani 
material  as  are  necessary  to  an  unders tandi nq  of  past 
trends*  oresent  conditions*  and  forces  at  work  to  cause 
chanqes  in  these  conditions.  Such  information  ani 
material  may  include  maps  and  photoqraphs  of  man-made 
and  natural  physical  features  of  the  area  concerned, 
statistics  on  oast  trends  and  oresent  conditions  with 
respect  to  pooulatlon,  property  values,  economic  base, 
land  use,  and  such  other  information  as  is  important  or 
likely  to  be  Important  in  determir\ing  the  amount, 
direction,  and  kind  of  development  to  be  exP3Cted  in 
the  area  and  its  various  parts. 

(2)  Prepare,  adopt,  and  from  time  to  time  amend  and 
revise  a  comprehensive  and  coordinated  general  plan  for 
meeting  present  requirements  and  such  future 
requirements  as  may  be  foreseen. 

(3)  Establish  principles  and  policies  for  guiding 
action  In  the  development  of  the  area. 

Cf)  Conduct  such  public  hearings  as  may  be  required 
to  gather  information  necessary  for  the  drafting, 
establishment  and  mainrenance  of  the  comprehensive  plan 
and  such  additional  public  hearings  as  are  specified 
under  the  provisions  of  this  part. 

(5)  Make  or  cause  to  be  made  any  necessary  special 
studies  on  the  location,  condition,  and  adequacy  of 
specific  facilities  In  the  area.  These  may  include  but 
are  not  limited  to,  studies  on  housing,  commercial  and 
Industrial  conditions  and  facilities,  public  and 
private  utilities,  and  traffic,  transportation,  and 
parking. 

(6)  Perform  any  other  duties  which  lawfully  may  be 
assigned  to  It. 

163.190  The  comprehensive  plan 

(1)  COMPREHENSIVE  PLAN 

When  basic  information  for  the  area  has  been 
brought  together,  the  commission  shall  prepare  a 
comprehensive  and  coordinated  general  plan  for  the 
develonmpnt  of  the  area,  based  on  existing  and 
anticinatod  needs,  showing  existing  and  proposed 
improvements  in  the  area   and   stating   the   principles 
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according  to  which  future  development  should  oroceed 
and  the  manner  in  which  such  development  should  be 
controlled.  The  d I  an  shall  be  made  with  the  general 
Duroose  of  guiding  and  accomo I ish inq  a  coordinated, 
adjusted,  and  harmonious  development  of  the  area  which 
will,  in  accordance  with  existing  and  future  needs, 
best  promote  public  health,  safety,  comfort,  order, 
appearance,  convenience,  morals,  and  the  general 
welfare  and  which  will  contribute  to  efficiency  and 
economy  in  the  process  of  development.  The 
comprehensive  plan  shall  Include  plans  for  land  use  and 
may  include  plans  for  transportation,  community 
facilities,  a  long-range  financial  program  for  public 
Improvements,  and  such  other  matters  as  may  be  deemed 
necessary  by  the  commission  and  the  governinq  body  for 
the  purpose  of  meeting  the  objectives  of  this  part, 

(2)  ADOPTION  OF  COMPREHENSIVE  PLAN  BY  THE  PLANNING 
COMMISSION 

The  comprehensive  pJan  shall  be  adopted  by  the 
commission  either  in  its  entirety  or  as  substantial 
portions  corresponding  qenerally  with  functional  or 
geographic  classifications  are  completed.  Before 
adoption  of  the  comprehensive  o I  an  or  any  portion  or 
portions  thereof,  a  public  hearinq  shall  be  hold  with 
due  public  notice  by  the  commission  .  The  adoption  of 
the  comprehensive  plan  or  any  portion  or  portions 
thereof,  or  of  any  amendment  or  additions  thereto, 
shall  be  by  resolution  carried  by  the  affirmative  vote 
of  a  majority  of  the  total  membership  of  the 
commission.  The  resolution  shall  refer  expressly  to 
the  maps,  descriptive  material  and  other  matters 
intended  by  the  planning  commission  to  form  the  whole 
or  part  of  the  comprehensive  plan.  The  action  taken 
shall  be  recorded  on  the  adopted  plan  or  parts  thereof 
by  the  identifying  signatures  of  the  secretary  and  the 
chairman  of  the  commission,  together  with  the  date  of 
such  action,  and  a  copy  of  the  comprehensive  plan  or 
parts  thereof  shall  be  certified  to  the  governing  body. 
The  officially  adooted  copy  of  the  comprehensive  plan 
or  any  portion  thereof  and  any  duly  adopted  amendments 
thereto  shall  be  a  part  of  the  permanent  records  of  the 
commi  ssl on. 

(3)  AOOPTION  OF  COMPREHENSIVE  PLAN  OY  GOVERNING 
BOOY  OR  ROOIES 


-  65 


Florida 


a 
or  3 


The  qoverning  body  may  formally  adopt  the 
comorehens Ive  nain  (sic)  by  aooroDriate  official  action 
either  in  its  entirety  or  as  substantial  oortions 
corresDond in g  generally  with  the  functional  or 
qeographic  c I  ass i f Icat io rs  are  comoleted  and  adopted  by 
the  commission.  Any  comprehensive  olan  shall  only 
become  effoctive  uoon  its  adoption  by  a  majority  of  the 
membership  of  the  qoverning  body. 

163. ig"?  Legal  effect  of  comprehensive  olan 

Whenever  a  comprehensive  plan  for  the  area  or  a 
portion  of  such  a  olan  corresponding  generally  with 
functional  classification  of  the  subject  matter  o. 
geographic  classification  of  the  area  has  been  adopted 
then  and  henceforth  no  street,  oarK,  other  public  way, 
ground,  place,  or  soace,  public  building  or  structure 
not  In  conformity  with  the  comprehensive  plan  shall  be 
constructed,  altered  or  authorized  in  the  area  unless 
the  location  and  extent  thereof  shall  have  been 
submitted  to  the  commission  for  a  report  and  its 
statement  of  approval  or  disapproval  and  the  reasons 
therefor.  Within  thirty  days  after  the  request  for 
such  report  has  been  received  by  the  commission  or 
within  such  other  time  limit  as  may  be  aoreed  uoon,  the 
report  shall  either  be  made  or  failure  of  the 
commission  to  act  shall  be  deemed  approval.  The 
commission's  report  may  be  overruled  by  a  majority  vote 
of  the  entire  membership  of  the  governing  body.  After 
a  comprehensive  plan  for  the  area  or  a  portion  of  such 
plan  corresponding  qenerally  with  a  geographic 
classification  of  the  area  has  been  adopted  by  the 
governing  body,  no  zoning  ordinance,  subdivision 
regulation,  or  code  adopted  under  the  authority  of  this 
part  shall  be  amended  until  such  amendment  shall  have 
been  referred  to  the  commission  for  review. 

TITLE  XXVII 

CHAPTER  380 

ENVIRONMENTAL  LAND  AND  WATER  MANAGEMENT 

380.012  Short  title 

Environmental  Land  and  Water  Management  Act  of 
1972. "(sic) 
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380.021  Purpose 

It  is  the  legislative  intent  that,  In  order  to 
protect  the  natural  resotrces  and  environment  of  this 
state  as  orovlded  in  7t  Art.  II  of  the  state 
constitution,  insure  a  water  manaqement  system  that 
will  reverse  the  deterioration  of  water  quality  and 
provide  ODtimum  utilization  of  our  limited  water 
resources,  facilitate  orderly  and  well-planned 
development,  and  protect  the  health,  welfare,  safety, 
and  quality  of  life  of  the  residents  of  this  state.  It 
is  necessary  adequately  to  plan  for  and  guide  growth 
and  development  within  this  state.  In  order  to 
accomplish  these  ourposes,  It  is  necessary  that  the 
state  establish  land  and  water  management  oolicies  to 
auide  and  coordinate  local  decisions  relating  to  growth 
and  development;  that  such  state  land  and  water 
management  oolicies  should,  to  the  maximum  possible 
extent,  be  implemented  by  local  governments  through 
existing  processes  for  the  guidance  of  growth  and 
development;  and  that  e*  I  I  the  existing  rights  of 
private  property  be  preserved  in  accord  with  the 
constitutions  of  this  state  and  of  the  United  States. 

390.031  Definitions 

As  used  in  this  chapter: 

(1)  "Administration  commission"  or  "commission" 
means  the  governor  and  the  cabinet,  and  for  purposes  of 
this  chapter  the  commission  shall  act  on  a  simple 
ma) ori  ty. 

(2)  "nevelopment  order"  means  any  order  granting, 
denying,  or  granting  with  conditions  an  application  for 
a  development  permit. 

(3)  A  "development  permit"  includes  any  building 
permit,  zoning  permit,  plant  approval,  or  rezoning, 
cer 1 1 f leaf  1 ont  variance,  or  other  action  having  the 
effect  of  oermitting  development  as  defined  in  this 
chapter. 

it*)  "Developer"  means  any  person,  including  a 
governmental  agency,  undertaking  any  development  as 
defined  in  this  chaoter. 

(5)  "Governmental  agency"  means: 
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(a)  The  United  States  or  any  department, 
commission,  aqency,  or  other  instrumentality  thereof; 

(b)  This  state  or  any  department,  commission, 
aqency,  or  other  Instrumentality  thereof:   (sic) 

(c)  Any  local  qovernment,  as  defined  In  this 
chapter,  or  any  department,  commission,  aqency,  or 
other  instrumentality  thereof; 

(d)  Any  school  board  or  other  special  district, 
authority,  or  other  qovernmental  entity. 

(6)  "Land"  means  the  earth,  water,  and  air,  above, 
below,  or  on  the  surface  and  Includes  any  Improvements 
or  structures  customarily  regarded  as  land. 

(7)  "Land  development  regulations"  include  local 
zoning,  subdivision  building,  and  other  regulations 
controlling  the  development  of  land. 

(8)  "Land  use"  means  the  develooment  that  h^s 
occurred  on  land. 

(9)  "Local  qovernment"  means  any  county  or 
municlDallty  and  where  relevant,  any  joint  airport 
zoning  board. 

(IC)  "Major  public  facility"  means  any  publicly 
owned  facility  of  more  than  local  significance. 

(11)  "Parcel  of  land"  means  any  quantity  of  land 
capable  of  being  described  with  such  definlteness  that 
its  location  and  boundaries  may  be  established,  which 
is  designated  by  its  owner  or  developer  as  land  to  be 
used  or  developed  as  a  unit,  or  which  has  been  used  or 
developed  as  a  unit. 

(12)  "Person"  means  an  individual,  corporation, 
governmental  agency,  business  trust,  estate,  trust, 
partnershio,  association,  two  or  more  person  having  a 
joint  or  common  Interest,  or  any  other  legal  entity. 

(13)  "Regional  planning  agency"  means  the  agency 
designated  by  the  state  land  planning  agency  to 
exercise  responsibilities  under  this  chapter  in  a 
particular  region  of  the  state. 
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ilk)    "Rule"  means  a  rule  adopted  under  chapter  120. 

(15)  "State  land  development  plan"  means  a 
comprehensive  statewide  o I  an  or  any  portion  thereof 
settinq  forth  state  land  development  policies. 

(16)  "State  land  planning  agency"  means  the  agency 
designated  by  law  to  undertake  statewide  comprehensive 
p I anni  ng. 

(17)  "Structure"  means  anything  constructed, 
Installed,  or  portable,  the  use  of  which  requires  a 
location  on  a  parcel  of  land.  It  includes  a  movable 
structure  while  it  is  located  on  land  which  can  be  used 
for  housing,  business,  commercial,  agricultural,  or 
office  purposes  either  temporarily  or  permanently. 
Structure  also  includes  fences,  billboards,  swimming 
pools,  poles,  pipelines,  transmission  lines,  tracks  and 
advertising  signs. 

380. 0't  Definition  of  development 

(1)  "Oeve I ocmon t"  means  the  carrying  out  of  any 
building  or  mining  operation  or  the  making  of  any 
material  change  in  the  use  or  anoearance  of  any 
structure  or  land  and  the  dividing  of  land  into  three 
or  mor  e  parce I s. 

(2)  The  following  activities  or  uses  shall  be  taken 
for  the  purpot;>=>s  of  this  chapter  to  involve 
development,  as  defined  in  this  section: 

(a)  A  reconstruction,  alteration  of  the  size,  or 
material  change  in  the  external  appearance,  of  a 
structure  on  land. 

(b)  A  change  in  the  intensity  of  use  of  land,  such 
as  an  increase  in  the  number  of  dwelling  units  in  a 
structure  or  on  land  or  a  material  increase  in  the 
number  of  businesses,  manufacturing  establishments, 
offices,  or  dwelling  units  in  a  structure  or  on  land. 

(c)  Alteration  of  a  shore  or  bank  of  a  seacoast, 
river,  stream,  lake,  pond,  or  canal,  including  any 
coastal  construction  as  defined  in  161.021. 

(d)  Commencement  of  drilling,  except  to  obtain  soil 
samples,  mining,  or  excavation  on  a  parcel  of  land. 
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(e)  Demolition  of  a  structure. 

(f)  Clearinq  of  land  as  an  adjunct  of  construction. 

(q)  Deposit  of  refuse,  solid  or  liquid  waste*  or 
fill  on  a  oarcel  of  land. 

(3)  The  following  operations  or  uses  shall  not  be 
taken  for  the  purpose  of  this  chaoter  to  Involve 
development  as  defined  In  this  section: 

(a)  Work  by  a  highway  or  road  agency  or  railroad 
company  for  the  maintenance  or  Improvement  of  a  road  or 
railroad  track*  if  the  work  is  carried  out  on  land 
within  the  boundaries  of  the  r loht-o f -wa y. 

(b)  Work  by  any  utility  and  other  persons  engaged 
In  the  distribution  or  transmission  of  gas  or  water, 
for  the  purpose  of  inspecting,  repairing,  renewing,  or 
constructing  on  established  rights-of-way  any  sewers, 
mains,  pipes,  cables,  utility  tunnels,  power  lines, 
towers,  poles,  tracks,  or  the  like. 

(c)  Work  for  the  maintenance,  renewal.  Improvement, 
or  alteration  of  any  structure.  If  the  work  affects 
only  the  Interior  or  the  color  of  the  structure  or  the 
decoration  of  the  exterior  of  the  structure. 

(d)  The  use  of  any  structure  or  land  devoted  to 
dwelling  uses  for  any  purpose  customarily  incidental  to 
enjoyment  of  the  dwelling, 

(e)  The  use  of  any  land  for  the  purpose  of  growing 
plants,  crops,  trees,  and  other  agricultural  or 
forestry  products?  raising  livestock;  or  for  other 
agricultural  purposes. 

(f)  A  change  In  use  of  land  or  structure  from  a  us^ 
within  a  class  specified  In  an  ordinance  or  rule  to 
another  use  In  the  same  class. 

(g)  A  change  In  the  ownership  or  form  of  ownership 
of  any  parcel  or  structure. 

(h)  The  creation  of  termination  of  rights  of 
access,  riparian  rights,  easements,  covenants 
concerning  development  of  land  or  other  rights  In  land. 
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Ik)  "Dev**  I  oomen  t,"  as  designated  In  an  ordinance^ 
rule*  or  development  oermlt  Includes  all  other 
development  customarily  associated  with  it  unless 
otherwise  specified.  When  aooropriate  to  the  context* 
development  refers  to  the  act  of  developing  or  to  the 
result  of  development.  Peference  to  any  specific 
operation  is  not  intended  to  mean  that  the  operation  or 
activity,  when  part  of  other  operations  or  activities, 
Is  not  development.  Reference  to  narticular  operations 
Is  not  intended  to  limit  the  generality  of  subsection 
(1). 

380.05  Areas  of  critical  state  concern 

(l)(a)  The  state  land  planning  agency  may  from  time 
to  time  recommend  to  the  administration  commission 
specific  areas  of  critical  state  concern.  In  its 
recommendation  the  agency  shall  specify  the  boundaries 
of  the  proposed  areas  and  state  the  reasons  why  the 
particular  area  proposed  is  of  critical  concern  to  the 
state  or  region*  the  dangers  that  would  result  from 
uncontrolled  or  inadequate  development  of  the  area,  and 
the  advantages  that  would  be  achieved  from  the 
development  of  the  area  In  a  coordinated  manner  and 
recommend  specific  principles  for  guiding  the 
development  of  the  area.  However*  prior  to  the 
designation  of  any  area  of  critical  state  concern  by 
the  administration  commission*  an  inventory  of  lands 
owned  by  the  state  shall  be  filed  with  the  state  land 
planning  agency.  The  state  land  planning  agency  shall 
request  all  political  subdivisions  and  other  public 
agencies  of  the  state  and  the  federal  government  to 
submit  an  inventory  of  lands  owned  within  the  State  of 
Florida. 

(b)  Within  forty-five  days  following  receipt  of  a 
recommendation  from  the  agency  the  administration 
commission  shall  eiher  reject  the  recommendation  as 
tendered  or  adopt  the  same  with  or  without  modification 
and  by  rule  designate  the  area  of  critical  state 
concern  and  the  principles  for  guiding  the  development 
of  the  area. 

(2)  An  area  of  critical  state  concern  may  be 
designated  only  fort 

(a)   An   area   containing,   or  having  a  significant 


-  71 


F I orida 


impact  upon*  environmental*  hlstorlcat*  naturalt  or 
archaeological  resources  of  regional  or  statewide 
Import  ance. 

(b)  An  area  significantly  affected  by*  or  having  a 
significant  effect  upon*  an  existing  or  proposed  major 
public  facility  or  other  area  of  major  public 
Investment. 

(c)  A  proposed  area  of  major  development  potentialt 
which  may  include  a  proposed  site  of  a  new  community» 
designated  in  a  state  land  development  plan. 

(3)  Each  regional  planning  agency  may  recommend  to 
the  state  land  planning  agency  from  time  to  time  areas 
wholly  or  partially  within  its  jurisdiction  that  meet 
the  criteria  for  areas  of  critical  state  concern  as 
defined  in  this  section.  Each  regional  planning  agency 
shall  solicit  from  the  local  governments  within  its 
Jurisdiction  suggestions  as  to  areas  to  be  recommended. 
A  local  government  in  an  area  where  thare  is  no 
regional  planning  agency  may  recommend  to  the  state 
land  planning  aoency  from  time  to  time  areas  wholly  or 
partially  within  its  jurisdiction  that  meet  the 
criteria  for  areas  of  critical  state  concern  as  defined 
in  this  section.  If  the  state  land  planning  agency 
does  not  designate  as  an  area  of  critical  state  concern 
an  area  substantially  similar  to  one  that  has  been 
recommended  by  a  regional  planning  agency  or  local 
government,  it  shall  respond  in  writing  to  the  regional 
planning  agency  or  local  government  as  to  its  reasons 
therefor. 

m)  Prior  to  submitting  any  recommendation  to  the 
administration  commission  under  subsection  (I)  of  this 
section,  the  state  land  planning  agency  shall  give 
notice  to  all  local  governments  and  regional  planning 
agencies  that  include  within  their  boundaries  any  part 
of  any  area  of  critical  state  concern  proposed  to  be 
designated  by  the  rule,  in  addition  to  any  notice 
otherwise  required  under  chapter  IZO. 

(5)  After  the  adoption  of  a  rule  designating  an 
area  of  critical  state  concern  the  local  qovernment 
having  jurisdiction  may  submit  to  the  state  land 
planning  agency  its  existing  land  development 
regulations  for  the  area,  if  any,  or  shall  prepare, 
adopt   and   submit   new  or  modified  regulations,  taKlng 
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into  consideration  the  orinclDles  s^^t  forth  In  th^  rule 
designating  the  ansa  as  well  as  the  factors  that  it 
would  normally  consider. 

(6)  If  the  state  land  planning  agency  finds  that 
the  land  development  regulations  submitted  by  a  local 
government  comply  with  the  principles  for  guiding  the 
development  of  the  area  specified  under  the  rule 
designating  the  area,  the  state  land  planning  agency 
shall  by  rule  approve  the  land  development  regulations. 
No  proposed  land  development  regulation  within  an  area 
of  critical  state  concern  becomes  effective  until  the 
state  land  planning  agency  rule  approving  it  becomes 
ef  feet  ive. 

(7)  The  state  land  planning  agency  and  any 
applicable  regional  planning  agency  sha  I  I t  to  the 
extent  possible,  provide  technical  assistance  to  local 
governments  In  the  preparation  of  land  development 
regulations  for  areas  of  critical  state  concern. 

(8)  If  any  local  qovernment  fails  to  transmit  land 
develoment  regulations  within  six  months  after  thp 
adoption  of  a  rule  designating  an  area  of  critical 
state  concern,  or  if  the  regulations  transmitted  do  not 
comply  wih  the  principles  for  guiding  development  set 
out  in  the  rule  designating  the  area  of  critical  state 
concern,  in  either  case,  within  one  hundred  twenty 
days,  the  state  land  planning  agency  shall  submit  to 
the  administration  commission  recommended  land 
development  regulations  applicable  to  that  local 
government's  portion  of  the  area  of  critical  state 
concern  unless  it  determines  that  the  area  is  no  longer 
of  critical  state  concern.  Within  forty-five  days 
following  receipt  of  a  recommendation  from  the  agency, 
the  administration  commission  shall  either  reject  the 
recommendation  as  tendered  or  adopt  the  same  with  or 
without  modification,  and  by  rule  establish  land 
development  regulations  applicable  to  that  local 
government's  portion  of  the  area  of  critical  state 
concern.  In  the  rule,  1he  administration  commission 
shall  specify  the  extent  to  which  its  land  development 
regulations  shall  supersede  locnl  land  development 
regulations  or  be  supplementary  thereto.  Notice  of  any 
proposed  rule  Issued  under  this  section  shall  be  given 
to  all  local  governments  and  regional  planning  agencies 
in  the  area  of  critical  state  concern,  in  addition  to 
any   other  notice  required  under  chapter  120.   The  land 
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develooment  regulations  adODted  by  the  administration 
commission  under  this  section  may  include  any  type  of 
requlation  that  could  have  been  adooted  by  the  local 
government.  Any  land  development  reiulations  adopted 
by  the  administration  commission  under  this  section 
shall  be  administered  by  the  local  government  as  If  the 
requiatlons  constituted*  or  were  part  of  the  local  land 
development  regulations. 

(9)  If  the  state  land  planning  agency  determines 
that  the  administration  of  the  loc?^l  regulations  is 
inadequate  to  protect  the  state  or  regional  interestt 
the  state  land  planning  agency  may  institute 
appropriate  Judicial  proceedinos  to  compel  proper 
enforcement  of  the  land  development  regulations. 

(10)  At  any  time  after  the  adoption  of  land 
development  regulations  by  the  administration 
commission  under  this  section*  a  local  government  may 
propose  land  development  regulations  under  subsection 
(5)  which,  if  approved  by  the  state  land  planning 
aqency  as  orovld'^.d  in  subsection  (6),  shall  supersede 
any  regulations  adopted  under  subsection  (8)  of  this 
sec  t ion. 


(12)  If,  within  twelve  months  after  the  adoption  of 
the  rule  designating  an  area  of  critical  state  concern, 
land  development  regulations  for  the  district  have  not 
become  effective  under  either  subsection  (6)  or 
subsection  (ft),  the  designation  of  the  srea  as  an  area 
of  critical  state  concern  terminates.  No  part  of  such 
area  may  be  redesignated  until  at  least  twelve  months 
after  the  date  designation  terminates. 

(13)  No  person  shall  undertaHe  any  development 
within   any   area   of   critical  state  concern  except  in 
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accordance  with  this  chaoter. 

(l«f)  If  an  area  of  critical  state  concern  has  been 
deslqnated  under  subsection  (1)  and  If  land  develooment 
regulations  for  the  area  of  critical  state  concern  have 
not  yet  become  effective  under  subsection  (6)  or 
subsection  (8)t  a  local  government  may  grant 
devolooment  oermlts  in  accordance  with  such  land 
develooment  regulations  as  were  in  effect  immediately 
prior  to  the  designation  of  the  area  as  an  area  of 
critical  state  concern. 

(15)  Neither  the  designation  of  an  area  of  critical 
state  concern  nor  the  adoption  of  any  regulations  for 
such  an  area  shall  in  any  way  limit  or  modify  the 
rights  of  any  person  to  complete  any  development  that 
has  been  authorized  by  registration  of  a  subdivision 
pursuant  to  chapter  k7di  by  recordation  pursuant  to 
local  subdivision  plat  law,  or  by  a  building  permit  or 
other  authorization  to  commence  development  on  which 
there  has  been  reliance  and  a  change  of  position,  and 
which  registration  or  recordation  was  accomplished,  or 
which  permit  or  authorization  was  issued,  prior  to  the 
approval  under  subsection  (6),  or  the  adoption  under 
subsection  (T),  of  land  development  regulations  for  the 
area  of  critical  state  concern.  If  a  developer  has  by 
his  actions  in  reliance  on  prior  regulations  obtained 
vested  or  other  legal  rights  that  in  law  would  have 
prevented  a  local  government  from  changing  those 
regulations  in  a  way  adverse  to  his  interests,  nothing 
in  this  chapter  authorizes  any  governmental  agency  to 
abridge  those  rights. 

(16)  In  addition  to  any  other  notice  required  to  be 
given  under  the  local  land  development  regulations,  the 
local  government  shall  give  notice  to  the  state  land 
planning  agency  of  any  application  for  a  development 
permit  in  any  area  of  critical  state  concern,  except  to 
the  extent  that  the  state  land  planning  aqency  has  in 
writing  waived  its  right  to  such  notice  In  regard  to 
all  or  certain  classes  of  such  applications.  The  state 
land  planning  agency  may  by  rule  specify  additional 
classes  of  persons  who  shall  have  the  right  to  receive 
notices  of  and  oartlclpate  In  hearings  under  this 
section. 

(17)  Within  the  twelve-month  period  following  July 
1,    1972,   the   administration   commission   shall   not 


75  - 


F  lorld.3 


designate  Tiore  than  five  hundred  thousand  acres  as  area 
of  critical  state  concern.  At  no  time  shall  the 
administration  commission  designate  a  land  area  to  be 
an  area  of  critical  state  concern  If  the  effect  of  such 
designation  would  be  to  subject  mors  than  5  percent  of 
the  land  of  the  state  to  suoervlslon  under  this 
section,  except  that  If  any  supervision  by  the  state  Is 
retained,  the  area  shall  be  considered  to  be  Included 
within  the  limitations  of  this  subsection. 

(18)  The  administration  commission  may  by  rule 
terminate  partially  or  wholly,  the  designation  of  any 
area  of  critical  state  concern. 

380.06  Developments  of  regional  Imoact 

(1)  "Oevel  opm-^nt  of  regional  impact,"  as  used  in 
this  section,  means  any  development  which,  because  of 
its  character*  mggnitude,  or  location,  would  have  a 
substantial  effect  upon  the  health,  safety,  or  welfare 
of  citizens  of  more  than  one  county. 

(2)  Prior  to  February  1,  1973,  the  state  land 
planning  agency,  after  consultation  with  the 
environmental  land  management  study  committee 
established  pursuant  to  380.09,  shall  recommend  to  the 
administration  commission  specific  guidelines  and 
standards  for  adoption  pursuant  to  this  subsection. 
Prior  to  March  15,  1973,  the  administration  commission 
shall  by  rule  adopt  guidelines  and  standards  to  be  used 
in  determining  whether  particular  developments  shall  be 
presumed  to  be  of  regional  Imoact.  Such  rules  shall 
not  become  effective  prior  to  July  1,  1973.  In 
adopting  its  guidelines  and  standards,  the 
administration  commission  shall  consider  and  be  guided 
by: 

(a)  The  extent  to  which  the  development  would 
create  or  alleviate  environmental  problems  such  as  air 
or  water  pollution  or  noise? 

(b)  The  amount  of  pedestrian  or  vehicular  traffic 
likely  to  be  generated? 

(c)  The  number  of  persons  likely  to  be  residents  t 
employees,  or  otherwise  present? 

(d)  The  size  of  the  site  to  be  occupied? 
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(e)  The  likelihood  that  additional  or  subsidiary 
development  will  be  generated?  and 

(f)  The  unique  qualities  of  particular  areas  of  the 
state. 

(3)  Esch  regional  planning  agency  may  recommend  to 
the  state  land  planning  agency  from  time  to  time  types 
of  development  for  designation  as  developments  of 
regional  Impact  under  subsection  (2).  Each  regional 
planning  agency  shall  solicit  from  the  local 
governments  within  its  Jurisdiction  suggestions 
regarding  developments  to  be  recommended. 

{'♦)(a)  If  any  developer  is  in  doubt  whether  his 
proposed  development  would  be  a  development  of  regional 
imnact,  he  may  request  a  determination  from  the  state 
land  planning  agency.  Within  sixty  days  of  the  receipt 
of  such  renuest,  the  state  land  planning  agency  shall 
issue  a  binding  letter  of  interpretation  with  respect 
to  the  proposed  development. 

(b)  Requests  for  determinations  made  pursuant  to 
this  subsection  shall  be  in  writing  and  in  such  form  as 
prescribed  by  the  state  land  planning  agency. 

(5)  A  developer  may  undertake  development  of 
reg  iona 1  I mpact  1 f : 

(a)  The  land  on  which  the  development  is  proposed 
is  within  the  jurisdiction  of  a  local  government  that 
has  adopted  a  zoning  ordinance  under  chapter  163  or 
chapter  176  or  under  appropriate  special  or  local  laws 
and  the  development  has  been  approved  under  th^ 
requirements  of  this  section:  or 

(b)  The  land  on  which  the  development  is  proposed 
is  within  an  area  of  critical  state  concern  and  the 
development  has  been  approved  under  the  requirements  of 
380.05:  or 

(c)  The  developer  has  given  written  notice  to  the 
state  land  planning  agency  and  to  any  local  government 
having  Jurisdiction  to  adopt  zoning  or  subdivision 
regulations  for  the  area  in  which  the  development  is 
proposed  and  after  ninety  days  have  passed  no  zoning  or 
subdivision    regulations    have    been    adopted     or 
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designation  of  area  of  critical  state  concern  issued. 

(6)  If  the  development  of  regional  impact  is  to  be 
located  within  the  jurisdiction  of  a  local  government 
that  has  adopted  a  zoning  ordinance*  the  develooer 
shall  file  an  application  for  development  approval  with 
the  appropriate  local  government  having  jurisdiction. 
The  application  shall  contain,  in  addition  to  such 
other  matters  as  may  be  required*  a  statement  that  the 
developer  proposes  to  undertake  a  development  of 
regional  Impact  as  defined  under  this  section. 

(7)  The  appropriate  local  government  shall  give 
notice  and  hold  a  hearing  on  the  application  in  the 
same  manner  as  for  a  rezoning  under  176.051  or  as 
provided  under  the  appropriate  special  or  local  law  and 
shall  comply  with  the  following  additional 
requir  ements: 

(a)  The  notice  of  hearing  shall  state  that  the 
proposed  development  would  be  a  development  of  regional 
impact ; 

(b)  The  notice  shall  be  published  and  given  in  the 
usual  manner,  but  at  least  four  weeks  in  advance  of  the 
hearing:  and 

(c)  The  notice  shall  be  given  to  the  state  land 
planning  agency*  to  the  applicable  regional  planning 
agency,  and  to  such  other  persons  as  may  have  been 
designated  by  the  state  land  planning  agency  as 
entitled  to  receive  such  notice. 

(8)  Within  thirty  days  after  receipt  of  the  notice 
required  in  subsection  (7)(c),  the  regional  planning 
agency,  if  one  has  been  designated  for  the  area 
Including  the  local  government,  shall  prepare  and 
submit  to  the  local  government  a  report  and 
recommendations  on  the  regional  impact  of  the  proposed 
development.  In  preparing  its  report  and 
recommendations  the  regional  planning  agency  shall 
consider  whether,  and  the  extent  to  which; 

(a)  The  development  will  have  a  favorable  or 
unfavorable  impact  on  the  environment  and  natural 
resources  of  the  region* 

(b)  The   development   will   have   a   favorable   or 
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unfavorable  Imoact  on  the  economy  of  the  region? 

(c)  ThP  develoomont  will  efficiently  use  or  unduly 
burden  water,  sewer»  solid  waste  disposal,  or  other 
necessary  oublic  facilities; 

(d)  The  develooment  will  efficiently  use  or  unduly 
burden  public  transoortat ion  facilities? 

(e)  The  development  will  favorably  or  adversely 
affect  the  ability  of  people  to  find  adequate  housinq 
reasonably  accessible  to  their  places  of  employment; 
and 

(f)  The  development  complies  or  does  not  comply 
with  such  other  criteria  for  determining  regional 
Impact  as  the  regional  planning  agency  shall  deem 
appropriate. 

(9)  The  state  land  planning  agency  shall  print  each 
week,  and  mail  to  any  person  upon  payment  of  a 
reasonable  charge  to  cover  costs  of  preoaratlon  and 
mailing,  a  list  of  all  notices  of  applications  for 
developments  of  regional  Impact  that  have  been  filed 
with  the  state  land  planning  agency. 

(10)  If  the  development  is  in  an  area  of  critical 
state  concern,  the  local  government  shall  approve  it 
only  if  it  complies  with  the  land  development 
regulations  therefor  under  3fl0.05. 

(11)  If  the  develooment  is  not  located  in  an  area 
of  critical  state  concern,  in  considering  whether  the 
development  shall  be  approved,  denied,  or  approved 
subject  to  conditions,  restrictions,  or  limitations, 
the  local  government  shall  consider  whether,  and  the 
extent  in  wh  ich  : 

(a)  The  development  unreasonably  interferes  with 
the  achievement  of  the  objectives  of  an  adopted  state 
land  development  plan  applicable  to  the  area? 

(b)  The  development  is  consistent  with  the  local 
land  development  regulations;  and 

(c)  The  development  Is  consistent  with  the  report 
and  recommendations  of  the  regional  planning  aqency 
submitted  pursuant  to  subsection  (8)  of  this  section. 
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(12)  Nothing  In  this  section  shall  limit  or  modify 
the  rights  of  any  person  to  complete  any  development 
that  has  been  authorized  by  registration  of  a 
subdivision  pursuant  to  chapter  ^+78,  by  recordation 
pursuant  to  local  subdivision  plat  law,  or  by  a 
building  permit  or  other  authorization  to  commence 
development  on  which  there  has  been  reliance  and  a 
change  of  position,  and  which  registration  or 
recordation  was  accomplished,  or  which  permit  or 
authorization  was  issued  prior  to  the  effective  date  of 
the  rules  issued  by  the  administration  commission 
pursuant  to  subsection  (2)  of  this  section.  If  3 
developer  has,  by  his  actions  in  reliance  on  prior 
regulations,  obtained  vested  or  other  legal  rights  that 
in  law  would  have  prevented  a  local  government  from 
changing  those  regulations  In  a  way  adverse  to  his 
interests,  nothing  in  this  chapter  authorizes  any 
governmental  agency  to  abridge  those  rights. 

380.07  Florida  land  and  water  adjudicatory 
comm  i  ssion 

(1)  There  Is  hereby  created  the  Florida  Land  and 
Water  Adjudicatory  Commission,  which  shall  consist  of 
the  Administration  Commission. 

(2)  Whenever  any  local  government  Issues  any 
development  order  in  any  area  of  critical  state 
concern,  or  in  regard  to  any  development  of  regional 
impact,  a  copy  of  such  order  shall  be  transmitted  to 
the  state  land  planning  agency  and  the  owner  or 
developer  of  the  property  affected  by  such  order. 
Within  thirty  days  after  the  order  is  rendered,  either 
the  owner,  developer,  and  appropriate  regional  planning 
agency,  or  the  state  land  planning  agency  may  appeal 
the  order  to  the  Florida  land  and  water  adjudicatory 
commission  by  filing  a  notice  of  appeal  with  the 
commission.  The  appellant  shall  furnish  a  copy  of  the 
notice  of  appeal  to  the  opposing  party,  as  the  case  may 
be,  and  to  the  local  government  which  issued  the  order. 
The  filing  of  the  notice  of  appeal  shall  stay  the 
effectiveness  of  the  order,  and  shall  stay  any  judicial 
proceedings  in  relation  to  the  development  order,  until 
after  the  completion  of  the  appeal  process.  Uoon 
motion  and  good  cause  shown  the  Florida  land  and  water 
adjudicatory  commission  may  permit  materially  affected 
parties  to  intervene  in  the  appeal. 
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(3)  Prior  to  issuing  an  ordert  the  Florida  land  and 
water  adjudicatory  commission  shall  hold  a  hearing 
pursuant  to  the  provisions  of  oart  lit  chapter  120. 
The  commission  shall  encouraqe  the  submission  of 
appeals  on  the  record  m:^de  below  in  cases  in  which  the 
development  order  was  issued  after  a  full  and  complete 
hearlnq  before  the  local  qovernment  or  an  aqency 
thereo  f . 

ik)  The  Florida  land  and  water  adjudicatory 
commission  shall  have  the  power  to  designate  a  hearing 
officer  to  conduct  hearings*  who  shall  have  the  power 
to  issue  notices  of  hearing  and  subpoenas  requiring  the 
attendance  of  witnesses  and  the  production  of  evidence* 
to  administer  oaths*  and  to  take  testimony  as  may  be 
necessary  or  in  conformity  with  this  chapter.  Such 
hearing  officer  shall  certify  and  file  with  the 
commission  recommendt ions*  findings  of  fact*  and  a 
proposed  order, 

(5)  Within  one  hundred  twenty  days*  the  Florida 
land  and  water  adjudicatory  commission  shall  issue  a 
decision  granting  or  denying  permission  to  develop 
pursuant  to  the  standards  of  this  chapter,  and  may 
attach  conJltlons  and  restrictions  to  its  decisions. 
Decisions  of  the  commission  shall  contain  a  statement 
of  the  reasons  therefor.  Decisions  of  the  commission 
are  subject  to  judicial  review  under  part  III  of 
chapter  120. 

380.08  Protection  of  landowners'  rights 

(1)  Nothing  in  this  chapter  authorizes  any 
governmental  agency  to  adopt  a  rule  or  regulation  or 
issue  any  order  that  Is  unduly  restrictive  or 
constitutes  a  taking  of  property  without  the  payment  of 
full  compensation,  in  violation  of  the  constitutions  of 
this  state  or  of  the  United  States. 

(2)  If  any  governmental  agency  authorized  to  adopt 
a  rule  or  regulation  or  issue  any  order  under  this 
chapter  shall  determine  that*  to  achieve  the  purposes 
of  this  chapter,  it  Is  in  the  public  Interest  to 
acquire  the  fee  simple  or  lesser  Interest  In  any  parcel 
of  land,  such  agency,  shall  so  certify  to  the  state 
land  planning  agency*  the  board  of  trustees  of  the 
Internal  improvement  trust  fund*  and  other   appropriate 
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governmental  agencies. 

(3)  If  any  qovcrnmental  agency  denies  a  development 
permit  under  this  chapter,  It  shall  specify  its  reasons 
In  writinq  and  indicate  any  changes  in  the  development 
proposal  that  wouM  maKe  it  eligible  to  receive  the 
permi  t . 

380.09  Enviromental  land  management  study  committee 

(1)  There  is  hereby  created  an  Environmental  Land 
Management  Study  Committee  to  consist  of  fifteen 
members.  The  governor  shall  appoint  nine  members  and 
designate  one  as  chairman.  The  governor  shall  include 
among  the  members  appointed  by  him  one  represented  from 
each  of  the  following!  environmental  interests, 
organized  Igbor,  business  interests,  the  home 
construction  industry,  the  academic  community,  the  land 
sales  industry,  the  real  estate  profession,  and 
agriculture  interests  and  shall  consider  other 
professions  and  occupations  which  may  be  affected  by 
the  provisions  of  this  chanter.  The  president  of  the 
senate  shall  appoint  three  members  and  the  soeaKer  of 
the  house  shall  appoint  three  members.  Members  of  the 
committee  shall  serve  without  compensation,  but  shall 
be  reimbursed  for  all  necessary  expenditures  in  the 
performance  of  their  duties.  The  committee  shall 
continue  in  existence  until  its  duties  are  terminated, 
but  not  later  than  June  30,  197'+, 

(2)  The  committee  shall  study  all  facets  of  land 
resource  management  and  land  development  regulation 
with  a  view  toward  insuring  that  Florida's  land  use 
laws  give  the  highest  quality  of  human  amenities  and 
environmental  protection  consistent  with  a  sound  and 
economic  pattern  of  well  planned  development,  and  shall 
recommend  such  new  legislation  or  amendments  to 
existing  legislation  as  are  needed  to  achieve  that 
goa  I  . 

(3)  As  part  of  Its  work  the  committee  shall  review 
the  land  use  laws  of  other  states,  the  relevant  federal 
laws,  the  progress  of  the  American  Law  Institute's 
project  to  draft  a  model  land  development  code,  and  the 
general  pattern  of  court  decisions  in  the  land  use 
area.  The  committee  shall  examine  techniques  for 
encouraging  new  types  of  well  nianned  development, 
including     methods    of    regulating    planned    unit 
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developments  and  new  communities. 

(if)  The  committee  shall  also  consult  with  local 
qovernments  and  regional  planninq  agencies  regardinq 
their  land  use  oroblems  and  with  relevant  state 
agencies,  Including  the  Florida  environmental  inventory 
council,  created  under  370.0212,  and  It  shall  obtain 
the  views  of  the  public,  includini  the  views  of 
businesses  and  professions  concerned  with  use  of  land, 
and  of  other  Interested  groups. 

(5)  The  committee  shall  prepare  and  submit  to  the 
governor   and   the   legislature  not  later  than  December 

30,  1973,  a  report  which  shall  contain: 

(a)  Such  proposals  for  changes  in  legislation  as 
are  recommended  by  the  committee? 

(b)  Drafts  of  model  development  ordlnanes  which 
Hill  assist  local  governments  in  adopting  development 
ordinances  as  required  by  this  chapter: 

(c)  Analyses  of,  and  comments  on  other  relevant 
state-commissioned  studies  and  reports,  including 
reports  prepared  by  the  Florida  environmental  Inventory 
council,  created  under  370.0212? 

(d)  Review  of,  and  recommendations  on,  the  current 
Status  and  effectiveness  of  regional  planning  agencies 
with  regard  to  land  and  water  management:  and 

(g)  Such  other  findings  and  recommendations  as  the 
committee  chooses  to  make. 

(6)  The  committee  shall  prepare  and  submit  an 
Interim   report  to  the  governor  not  later  than  December 

31,  1972,  and  to  the  legislature  not  later   than   March 
15,  1973. 

(7)  The  committee  shall  employ  an  executive 
director  and  may  employ  such  other  staff  and 
consultants  as  needed  to  carry  out  its  functions. 

(8)  The  department  of  administration  shall  provide 
necessary  staff  to  the  committee. 

(9)  Prior  to  submitting  any  recommendation  or 
issuing   any   rule   under   this  chaptert  the  state  land 
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planning  aqency   shall   consult   with   and   obtain   the 
advice  of  the  committee. 

380.10  Adoption  of  standards  and  guidelines 

(1)  The  initial  standards  and  guidelines  adopted  by 
the  administration  commission  pursuant  to  3B0.G6  (2) 
shall  be  transmitted  to  the  secretary  of  the  senate  and 
the  clerk  of  the  house  of  representatives  for 
presentation  to  the  next  regular  session  of  the 
legislature.  These  initial  standards  and  guidelines 
shall  then  be  approved  or  disapproved  by  concurrent 
resolution  of  the  legislature  or  be  modified  by  law, 
and,  upon  concurrence  by  both  houses  of  the 
legislature*  the  provisions  of  the  standards  and 
guidelines  thereof  shall  become  effective  as  the 
initial  standards  and  guidelines  of  the  administration 
commission.  In  the  event  the  legislature  disapproves 
the  initial  standards  and  guidelines,  the 
administration  commission  shall  adopt  by  rule  new 
standards  and  guidelines  and  submit  said  standards  and 
guidelines  to  the  legislature  pursuant  to  this  section. 

(2)  Subsequent  to  the  regular  session  of  the 
legislature  the  standards  and  guidelines  may  be  revised 
subject  to  the  provisions  of  this  act  without 
legislative  approval. 
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C.  Oregoni  The  Oregon  statute  on  ComorehensI ve 
Planning  Coordination*  adopted  in  1973t  and  other 
statutes  as  amended  in  that  year,  require  comorehensiv e 
pl^innlng  by  cities  and  counties  (sec.  197.175, 
197.190,  215.050).  Specific  content  of  the 
comprehensive  plans  Is  not  set  by  statute,  but  the 
plans  are  required  to  be  consistent  with  state  planning 
goal  and  regulations  (sec.  197.175).  The  planning 
requirement  is  added  to  former  legislation  under  which 
counties  were  authorized  but  not  required  to  appoint  a 
planning  commission  (<roc.  215.020).  The  new 
legislation  also  sets  up  a  state  Land  Conservation  and 
Development  Commission  (sec.  197.075)  which  may 
establish  statewide  guidelines  for  planning  and,  if 
local  plans  fail  to  meet  state  standards,  may  amend  the 
local  Plans  (sec.  197.325).  The  cost  of  such  planning 
is  charged  to  the  local  governing  body  (sec. 
197.330).  As  an  additional  inducement  to  local  bodies 
to  do  their  own  planning.  It  Is  provided  that  the  state 
will  plan  directly  for  use  of  lands  which  are  not  the 
subject  of  a  local  plan  (sec.   215.505). 

Some  regional  planning  is  authorized,  although  none 
is  requlredJ   metropolitan  areas  may,   upon   resolution 
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of  the  qovprning  body  of  the  county  or  of  the  largest 
city  In  the  county»  propose  formation  of  a  reqlonal 
planning  agency  which  must  be  approvefl  by  the  Governor 
(sec.  197,725);  and  counties  are  authorized  to 
voluntarily  join  with  adjacent  counties  for  joint 
planning  (sec.   197.190). 

Oregon  law  also  provided  for  the  designation  of 
"activities  of  statewide  sign  1 f icance» "  including  the 
planning  and  siting  of  transportation  facilitleSf 
sewers*  water  supply*  solid  waste  disposal  facilities, 
and  public  schools  (sec.  197. ^tOO).  The  Land 
Conservation  and  Development  Commission  may  also 
recommend  that  the  Joint  Legislative  Committee  on  Land 
Use  designate  other  activities  of  statewide 
significance  (sec.  197. '♦05).  No  activity  of  statewide 
significance  may  be  undertaken  without  a  permit  from 
the  Commission  (sec.  197.'+10).  In  this  respect  Oregon 
has  moved  toward  direct  state  control  of  land  use. 
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OREGON  STATUTES 

COMPREHENSIVE  PLANNING 
COORDINATION 

(General  Provisions) 

197.005  Legislative  findings.  The  Legislative 
Assembly  finds  thati 

(1)  Uncoordinated  use  of  lands  within  this  state 
threaten  the  orderly  develoomentt  the  environment  of 
this  state  and  the  health,  safety,  order,  convenience, 
prosperity  and  welfare  of  the  people  of  this  state. 

(2)  To  promote  coordinated  administration  of  land 
uses  consistent  with  comprehensive  plans  adopted 
throughout  the  state,  it  is  necessary  to  establish  a 
process  for  the  review  of  state  agency,  city,  county 
and  special  district  land  conservation  and  development 
plans  for  compliance  with  state-wide  planning  goals  and 
guide  I incs. 

(3)  Except  as  otherwise  provided  in  subsection  ((+) 
of  this  section,  cities  and  counties  should  remain  as 
the  agencies  to  consider,  promote  and  manage  the  local 
aspects  of  land  conservation  and  development  for  the 
best  Interests  of  the  people  within  their 
J  ur  isd  ictl ons. 

Ik)  The  oromotion  of  coordinated  state-wide  land 
conservation  and  development  requires  the  creation  of  a 
state-wide  planning  agency  to  prescribe  olanning  goals 
and  objectives  to  be  applied  by  state  agencies,  cities, 
counties  and  special  districts  throughout  the  state. 

(5)  The  Impact  of  proposed  development  projects, 
constituting  activities  of  state-wide  significance  uoon 
the  public  health,  safety  and  welfare,  requires  a 
system  of  permits  reviewed  by  a  state-wide  agency  to 
carry  out  state-wide  planning  goals  and  guidelines 
prescribed  for  apolication  for  activities  of  state-wide 
significance  throughout  this  state. 

197.010  Policy.  The  Legislative  Assembly  declares 
that,  in  order  to  assure  the  highest  possible  level  of 
llveability  in  Oregon,  it  Is  necessary  to  provide  for 
properly  prepared  and  coordinated   comprehensive   plans 
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for   cities   and  counties,  regional  areas  and  the  state 
as  a  whole.   These  comor ehensi ve  plans; 

(1)  Must  be  adopted  by  the   aporoprlate   governing 
body  at  the  local  and  state  levels: 

(2)  Are  expressions  of  public  policy  in  the  form  of 
policy  statements,  generalized  maos  .nd  standards  and 
guidel ines; 

(3)  Shall  be  the  basis  for  more  specific  rules* 
regulations  and  ordinances  which  implement  the  policies 
expressed  through  the  comprehensive  plans? 

(«♦)  Shall  be  prepared  to  assure  that  all  public 
actions  are  consistent  and  coordinated  with  the 
policies  expressed  through  the  comprehensive  plans?  and 

(5)  Shall  be  regularly  reviewed  and»  if  necessary, 
revised  to  keep  them  consistent  with  the  changing  needs 
and  desires  of  the  public  they  are    designed  to  serve. 

197.015  Definitions  for  ORS   197.005   to   197. '♦30, 

215.055,   315.510,   215.515,  215.535   and  '+53.3'+5.   As 

used    In    ORS    197.005  to     197.£»:^0,     215.055, 

215.510,215.515,    215.535  and   tf53.3'»5,   unless   the 
context  requires  otherwise: 

(1)  "Activity  of  state-wide  significance"  means  a 
land  conservation  and  development  activity  designated 
pursuant  to  ORS  197.'»00. 

(2)  "Commission"  means  the  Land  Conservation  and 
Development  Commission. 

(3)  "Committee"  means  the  Joint  Legislative 
Committee  on  Land  Use. 

(4)  "Comprehensive  plan"  means  a  generalized, 
coordinated  land  use  map  and  policy  statement  of  the 
governim  body  of  a  state  agency,  city,  county  or 
special  district  that  Interrelates  all  functional  and 
natural  systems  and  activities  relating  to  the  use  of 
lands,  including  but  not  limited  to  sewer  and  water 
systems,  transportation  systems,  educational  systems, 
recreational  facilities,  and  natural  resources  and  air 
and  water  quality  management  programs. 
"Comprehensive"   means   all-inclusive,  both  in  terms  of 
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the  geograohlc  area  covered  and  functional  and  natural 
activities  and  systems  occurring  in  the  area  covered  by 
ttie  plan.  "General  nature"  means  a  summary  of  oollcles 
and  proDosals  in  broad  categories  and  does  not 
necessarily  Indicate  specific  locations  of  any  area* 
activity  or  use.  A  plan  is  "coordinated"  when  the 
needs  of  all  levels  of  governments,  semi-public  and 
private  agencies  and  citizens  of  Oregon  have  been 
considered  and  accommodated  as  muct,  as  possible. 
"Land"  includes  water,  both  surface  and  subsurface,  and 
the  air, 

(5)  "Department"  means  the  Oeoartment  of  Land 
Conservation  and  Development. 

(6)  "Director"  means  the  Director  of  the  Department 
of  Land  Conservation  and  Development. 

(7)  "Special  district"  means  any  unit  of  local 
government,  other  than  a  city  or  county,  authorised  and 
regulated  by  statute  and  includes,  but  is  not  limited 
to:  Water  control  dlstric*s,  irrigation  districts, 
port  districts,  regional  air  quality  control 
authorities,  fire  districts,  school  districts,  hospital 
districts,  mass  transit  districts  and  sanitary 
districts. 

(8)  "Voluntary  association  of  local  governments" 
means  a  regional  planning  agency  In  this  state 
officially  designated  by  the  Governor  nursuant  to  the 
Federal  Office  of  Management  and  Budget  Circular  A-95 
as  a  regional  clearinghouse. 

(Land  Conservation  and  Development  Commission) 

197.030  Land  Conservation  and  Development 
Commission:  members,  appointment,  confirmation,  term, 
vacancies. 

(1)  There  is  established  a  Land  Conservation  and 
Development  Commission  consisting  of  seven  members 
appointed  by  the  Governor,  subject  to  confirmation  by 
the  Senate  in  the  manner  provided  in  ORS  171.560  and 
171.570. 

(2)  In  making  appointments  under  subsection  (1)  of 
this  section,  the  Government  shall  select  from 
residents   of   this   state    one    member    from    each 
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congressional  district  and  the  remaining  members  from 
the  state  at  large.  At  least  one  and  no  more  than  two 
members  shall  be  from  Multnomah  County. 

(3)  The  term  of  office  of  each  member  of  the 
commission  is  four  years*  but  a  member  may  be  removed 
by  the  Governor  for  cause.  Before  the  exoiration  of 
the  term  of  a  member»  the  Governor  "^hall  appoint  a 
successor.  No  person  shall  serve  more  than  two  full 
terms  as  a  member  of  the  commission. 

(<f)  If  there  is  a  vacancy  for  any  cause,  the 
Governor  shall  maKe  an  appointment  to  become 
immediately  effective  for  the  unexpired  term. 


197. C+O    Duties  of  commission?  generally. 

(2)  Pursuant  to  ORS  197.00^3  to  197.f»30,  215.055, 
215.510,  215.515,  215.535  and  ^53.3i*5,  the  commission 
shal I : 

(a)  Establish  state-wide  planning  goals  consistent 
with  regional,  county  and  city  concerns? 

(b)  Issue  permits  for  activities  of  state-wide 
significance; 

(c)  Prepare  Inventories  of  land  uses? 

(d)  Prepare  state-wide  planning  guidelines? 

(el  Review  comprehensive  plans  for  conformance  with 
state-wide  planning  goals? 

(f)  Coordinate  planning  efforts  of  state  agencies 
to  assure  conformance  with  state-wide  planning  goals 
and  compatibility  with  city  and  county  comprehensive 
pi ans? 

(g)  Insure  widespread  citizen  involvement  and  input 
In  all  phases  of  the  process? 

(h)  Prepare  model  zoning,  subdivision  and  other 
ordinances  and  regulations  to  guide  state  agencies, 
cities,  counties  and  special  districts  in  implementim 
state-wide   planning   goals,  particularly  those  for  the 
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areas  listed  in  subsection  (2)  of  ORS  197.230; 

(i)  Review  and  recommend  to  the  Legislative 
Assembly  the  designation  of  areas  of  critical  state 
concern ; 

(J)  Report  Derlodically  to  the  Legislative  Assembly 
and  to  the  committee?  and 

(k)  Perform  other  duties  required  by  law. 


197.060  niennial  report;  draft  submission  to 
committee;  contents. 

(1)  Prior  to  the  end  of  each  even-numbered  yeart 
the  department  shall  prepare  a  written  report  for 
submission  to  the  Legislative  Assembly  of  the  State  of 
Oregon  describing  activities  and  accomn I  I shments  of  the 
deoartmentt  commissiont  state  agencies,  cities, 
counties  and  special  districts  in  carrying  out  ORS 
197.005   to   197.<+30,   215.510,   215.515,   215.535   and 

(2)  A  cfraft  of  the  report  required  by  subsection 
(1)  of  this  section  shall  be  submitted  to  the  committee 
for  its  review  and  comment  at  least  60  days  prior  to 
submission  of  the  report  to  the  Legislative  Assembly. 
Comments  of  the  committee  shall  be  incorporated  into 
the  final  report. 

(3)  Goals  and  guidelines  adopted  by  the  commission 
shall  be  included  in  the  report  to  the  Legislative 
Assembly  submitted  under  subsection  (1)  of  this 
section. 

(Land  Conservation  and  Development  Department) 

197.075  Department  of  Land  Conservation  and 
Development.  The  Department  of  Land  Conservation  and 
Development  is  established.  The  department  shall 
consist  of  the  Land  Conservation  and  Development 
Commission,  the  director  and  their  subordinate  officers 
and  employes. 

197.080  Department  monthly  report  required.  The 
department  shall  report  monthly   to   the   committee   in 


-  91  - 


Oregon 


order  to  keep  the  committee  Informed  on  progress  made 
by  the  department,  commission,  counties  and  other 
agencies  In  carrying  out  ORS  197.005  to  llJ.kZOy 
215. 05-3,   215.510,   215.515,    215.535    and    ^♦53.3'»5. 


(Joint  Legislative  Committee  on  Land  Use) 

197.125  Joint  Legislative  Committee  on  Land  Use; 
executive  secretary.  The  Joint  Legislative  Committee 
on  Land  Use  is  established  as  a  Joint  committee  of  the 
Legislative  Assembly.  The  committee  shall  select  an 
executive  secretary  who  shall  serve  at  the  pleasure  of 
the  committee  and  under  its  direction. 

197.130  Members;  appointment;  term;  vacancies; 
expenses;  majority  vote  reauired  in  actions.  (1)  The 
Joint  Legislative  Committee  on  Land  Use  shall  consist 
of  four  members  of  the  House  of  Peoresent at i ves 
appointed  by  the  Speaker  and  three  members  of  the 
Senate  appointed  by  the  President.  No  more  than  three 
House  members  of  the  committee  shall  be  of  the  same 
political  party.  No  more  than  two  Senate  mefnbers  of 
the  committee  shall  be  of  the  same  political  party. 

(2)  The  chairman  of  the  House  and  Senate 
Environment  and  Land  Use  Committees  of  the 
Fifty-seventh  Legislative  Assembly  of  the  State  of 
Oregon  shall  be  two  of  the  members  appointed  under 
subsection  (1)  of  this  section  for  the  period  beginning 
with  October  5,  1973. 

(3)  The  committee  has  a  continuing  existence  and 
may  meet,  act  and  conduct  Its  business  during  sessions 
of  the  Legislative  Assembly  or  any  recess  thereof,  and 
in  the  Interim  period  between  sessions. 

(if)  The  term  of  a  member  shall  expire  upon  the 
convening  of  the  Legislaive  Assembly  In  regular  session 
next  following  the  commencement  of  the  member's  term. 
When  a  vacancy  occurs  in  the  membership  of  the 
committee  in  the  Interim  between  sessions,  until  such 
vacancy  is  filled,  the  membership  of  the  committee 
shall  be  deemed  not  to  Include  the  vacant  position  for 
the  purpose  of  determining  whether  a  quorum  Is  present 
and  a  quorum  Is  the  majority  of  the  remaining  members. 
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(5>  Members  ot  the  committee  shall  be  reimburserl 
for  actual  and  necessary  expenses  Incurred  or  paid  In 
the  performance  of  their  duties  as  members  of  the 
committee,  such  reimbursement  to  be  made  from  funds 
appropriated  for  such  purposes*  after  submission  of 
approved  voucher  claims. 

(6)  The  committee  shall  select  a  chairman.  The 
chairman  may,  in  addition  to  his  other  authorized 
duties,  approve  voucher  claims. 

(7)  Action  of  the  committee  shall  be  taKen  only 
upon  the  affirmative  vote  of  the  majority  of  the 
members  of  the  committee. 

197.135  Duties  of  committee»  qenerally. 

The  committee  shall: 

(1)  Advise  the  department  on  all  matters  under  the 
jurisdiction  of  the  department* 

(2)  Review  and  make  recommendations  to  the 
Legislative  Assembly  on  proposals  for  additions  to  or 
modifications  of  designations  of  activities  of 
state-wide  significance,  and  for  designations  of  areas 
of  critical  state  concern; 

(3)  Review  and  make  recommendations  to  the 
Legislative  Assembly  on  state-wide  planning  goals  and 
guidelines  approved  by  the  commission? 

m)  study  and  make  recommendations  to  the 
Legislative  Assembly  on  the  Implementation  of  a  program 
for  compensation  by  the  public  to  owners  of  lands 
within  this  state  for  the  value  of  any  loss  of  use  of 
such  lands  resulting  directly  from  the  imposition  of 
any  zoning,  subdivision  or  other  ordinance  or 
regulation  regulating  or  restricting  the  use  of  such 
lands.  Such  recommendations  shall  include,  but  not  be 
limited  to,  proposed  methods  for  the  valuation  of  such 
loss  of  use  and  proposed  limits,  if  any,  to  be  imposed 
upon  the  amount  of  compensation  to  be  paid  by  the 
public  for  any  such  loss  of  use;  and 

(5)  Make  recommendations  to  the  Legislative 
Assembly  on  any  other  matter  relating  to  land  use 
planning  in  Oregon, 
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(Citizen  Advisory  Committee) 

197.160  State  Citizen  Involvement  Advisory 
Committee:  county  citizen  advisory  committees.  To 
assure  wldesoread  citizen  Involvement  in  all  chases  of 
the  olannlng  process: 

(1)  The  commission  shall  appoint  a  State  Citizen 
Involvement  Advisory  Committee^  broadly  representative 
of  qeoqraphic  areas  of  the  state  and  of  interests 
relating  to  land  uses  and  land  use  decisionst  to 
develop  a  program  for  the  commission  that  promotes  and 
enhances  oublic  participation  in  the  developement  of 
state-wide  planning  goals  and  guidelines. 

(2)  Within  90  days  after  October  5,  1973,  each 
county  qoverninq  body  shall  submit  to  the  commission  a 
program  for  citizen  involvement  in  preparlnq*  adopting 
and  revising  comprehen'=;i  ve  plans  within  the  county. 
Such  program  shall  at  least  contain  provision  for  a 
citizen  advisory  committee  or  committees  broadly 
representative  of  geographic  areas  and  of  interests 
relating  to  land  uses  and  land  use  decisions. 

(3)  The  state  advisory  committee  appointed  under 
subsection  (1)  of  this  section  shall  review  the 
proposed  programs  submitted  by  each  county  and 
recommend  to  the  commission  whether  or  not  the  proposei 
program  adequately  provides  for  the  oublic  involvement 
in  the  planning  process. 

(Comprehensive  Planning  Responsibilities) 

197.175  Cities  and  counties  planning 
responsibilities;  compliance  with  state-wide  goals  and 
guidelines.  <1)  Cities  and  counties  shall  exercise 
their  planning  and  zoning  responsibilities  in 
accordance  with  ORS  197.005  to  197.i»30,  215.055, 
215.510,  215.515,  215.535,  and  '♦53.3if5  and  the 
state-wide  planning  goals  and  guidelines  approved  under 
ORS  197.005,  to  197. '♦SO,  215.055,  215.510,  215.515, 
215.535  and  tf53.3«»5. 

(2)  Pursuant  to  ORS  197.005  to  197.ii30,  215.055, 
215.510,  215.515,  215.535  and  '♦53.3«»5,  each  city  and 
county  in  this  state  shall: 
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(a)  Preoare  and  adopt  comorehensl ve  plans 
consistent  with  state-wide  olannlnq  qoals  and 
guidelines  approved  by  the  commission?  and 

(b)  Enact  zoning,  subdivision  and  other  ordinances 
or  regulations  to  implement  their  comprehensive  plans. 

197.180  State  agency  planning  responsibilities. 
State  agencies  shall  carry  out  their  planning  duties, 
powers  and  respons ibl I i tes  and  take  actions  that  are 
authorized  by  law  with  respect  to  programs  affecting 
land  use  In  accordance  with  state-wide  planning  goals 
and  guidelines  approved  pursuant  to  OPS  197.005  to 
197. '♦SO,  215.055,  215.510,  215.515  and  i+53.3i*5. 

197.185  Special  district  planning  responsibilities. 

Special  districts  shall  exercise  their  planning 
duties,  powers  and  responsibilities  and  taKe  actions 
that  are  authorized  by  law  with  respect  to  programs 
affecting  land  use  In  accordance  with  state-wide 
planning  goals  and  guidelines  approved  pursuant  to  ORS 
197.005  to  197. '♦60,  215.055,  215.515,  215.535  and 
'♦53.3'*5.  197.190  Regional  coordination  of  planning 
activities;  alternatives. 

(1)  In  addition  to  the  responsibilities  stated  In 
ORS  197.175,  each  county  through  its  governing  body, 
shall  be  responsible  for  coordinating  all  planning 
activities  affecting  land  uses  within  the  county. 
Including  those  of  the  county,  cities,  special 
districts  and  state  agencies,  to  assure  an  intergrated 
comprehensive  plan  for  the  entire  area  of  the  county. 
For  purposes  of  this  subsection,  the  responsibility  of 
the  county  described  In  this  subsection  shall  not  aooly 
to  cities  having  a  population  of  300,000  or  more,  and 
such  cities  shall  exercise,  within  the  Incorporated 
Imits  thereof,  the  authority  vested  in  counties  by  this 
subsec  tlon, 

(2)  For  the  purposes  of  carrying  out  ORS  197.005  to 
l97.'+30,  215.055,  215.510,  215.515,  215.535  and 
'♦53.3i»5,  counties  may  voluntarily  Join  together  with 
adjacent  counties  as  authorized  In  ORS  chapter  190. 

(3)  Whenever  counties  and  cities  representing  51 
percent  of  the  population  In  their  area  petition  the 
commission   for   an   election   In   their  area  to  form  a 


-  95  - 


Oregon 


regional  olanninq  agency  to  exercise  the  authority  of 
the  counties  under  subsection  (1)  of  this  section  in 
the  areat  the  coirmlssion  shall  rQ\/ieM  the  petition. 
If  it  finds  that  the  area  described  in  the  oetitlon 
forms  a  reasonable  planning  unit,  it  shall  call  an 
election  In  the  area  to  form  a  regional  olanninq 
agency.  The  election  shall  be  conducted  in  the  manner 
orovldPd  in  ORS  chapter  259.  The  county  clerK  shall  be 
considered  the  election  officer  ano  the  commission 
shall  be  considered  the  district  election  authority  The 
agency  shall  be  considered  established  if  the  majority 
of  votes  favor  the  establishment. 

Cf)  If  a  voluntary  association  of  local  governments 
adopts  a  resolution  ratified  by  each  participating 
county  and  a  majority  of  the  participating  cities 
therein  which  authorizes  the  association  to  perform  the 
review  advisory  and  coordination  functions  assigned  to 
the  counties  under  subsection  (1)  of  this  section*  the 
association  may  perform  such  duties. 

197.225  Preparation:  adoption.  Not  later  than 
January  1,  1975,  the  department  shall  prepare  and  the 
commission  shall  adopt  statewide  planning  goals  and 
quidel ines  for  use  by  state  agencies,  cities,  counties, 
and  special  districts  In  preparing,  adopting,  revising, 
and  implementing  existing  and  future  comprehensive 
p I ans. 

197.230  Considerations;  priorities.  In  preparing 
and  adopting  state-wide  planning  goals  and  guidelines, 
the  department  and  the  commission  shall: 

(1)  Consider  the  existing  comprehensive  plans  of 
state  agencies,  cities,  counties  and  special  districts 
in  order  to  preserve  functional  and  local  aspects  of 
land  conservation  and  development. 

(2)  Give  priority  consideration  to  the  following 
areas  and  activities: 

(a)  Those  activities  listed  in  ORS  197.<+00; 

(b)  Lands  adjacent  to  freeway  interchanges* 

(c)  Estuarine  areas? 

(d)  Tide,  marsh  and  wetland  areas; 
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(e)  Lakes  and  lakeshore  areas; 

(f)  Wilderness*  recreational  and  outstanding  scenic 
areas; 

(q)  Beachesi  dunes*  coastal  headlands  and  related 
areas; 

(h)  Wild  and  scenic  rivers  and  related  lands; 

(i)  Flood  plains  and  areas  of  qeologic  hazard; 

(j)  Unique  wildlfe  habitats;  and 

(k)  Agricultural  land. 

[1973  c.flO  Zkl 

197.235  Public  hearings;  notice;  citizen 
involvement  implementation;  submission  of  proposals  to 
commission.  (1)  In  preparing  the  state-wide  planning 
goals  and  guidelines*  the  department  shall: 

(a)  Hold  at  least  10  public  hearings  throughout  the 
state*  caus'.ng  notice  of  the  time*  place  and  purpose  of 
each  such  hearing  to  be  published  in  a  newspaper  of 
qeneral  circulation  within  the  area  where  the  hearing 
is  to  be  conducted  not  later  than  30  days  prior  to  the 
date  of  the  hearing. 

(b)  Implement  any  other  provision  for  public 
Involvement  developed  by  the  state  advisory  committee 
under  subsection  (1)  of  ORS  197.160  and  approved  by  the 
commission. 

(2)  Upon   completion   of  the   preparation   of  the 

proposed   state-wide  planning  goals  and  guidelines*  the 

deoartment  shall  submit   them   to   the   commission  for 
approval . 

197»2kQ  Commission  action?  public  hearing;  notice; 
revision;  adoption.  Upon  receipt  of  the  proposed 
state-wide  planning  goals  and  guidelines  prepared  and 
submitted  to  it  by  the  department*  the  commission 
shal  I  : 

(1)   Hold   at   least   one   public   hearing   on   the 
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proposed  state-wide  planning  goals  and  guidelines. 
The  commission  shall  cause  notice  of  the  time,  place 
and  purpose  of  the  hearings  and  the  place  where  copies 
of  the  proposed  goals  and  guidelines  are  available 
before  the  hearings  with  the  cost  thereof  to  be 
published  in  a  newspaper  of  general  circulation  in  the 
state  not  later  than  10  days  prior  to  the  dafe  of  the 
hearing.  The  department  shall  supply  a  copy  of  its 
proposed  state-wide  planning  goals  and  guidelines  to 
the  Governor,  the  committee*  affected  state  agencies 
and  special  districts  and  to  each  city  and  county 
without  charge.  The  department  shall  provide  copies  of 
such  proposed  goals  and  guidelines  to  other  public 
agencies  or  persons  upon  request  and  payment  of  the 
cost  of  preparing  the  copies  of  the  materials 
requested. 

(2)  Consider  the  recommendations  and  comments 
received  from  the  public  hearings  conducted  under 
subsection  (1)  of  this  section*  maKe  any  revisions  in 
the  proposed  state-wide  planning  goals  and  guidelines 
that  it  considers  necessary  and  approve  the  proposed 
goals  and  guidelines  as  they  may  be  revised  by  the 
commission. 

197.25"  Compliance  with  state-wide  planning  goals 
required.  All  comprehensive  plans  and  any  zoning, 
subdivision  and  other  ordinances  and  regualtlons 
adopted  by  a  state  agency,  city,  county  or  special 
district  to  carry  out  such  plans  shall  be  in  conformity 
with  the  state-wide  planning  goals  within  one  year  from 
the  date  such  goals  are  approved  by  the  commission. 

197.260  County  reports  on  comprehensive  planning 
compliance  required  annually.  Upon  the  expiration  of 
one  year  after  the  date  of  the  approval  of  state-wide 
planning  goals  and  guidelines  and  annually  thereafter, 
each  county  governing  body  shall  report  to  the 
commission  on  the  status  of  comprehensive  plans  within 
each  county.   Each  such  report  shall  include: 

(1)  Copies  of  comprehensive  plans  reviewed  by  the 
county  governing  body  and  copies  of  zoning  ani 
subdivision  ordinances  and  regulations  applied  to  those 
areas  within  the  county  listed  in  subsection  (2)  of  ORS 
197.230. 

(2)  For  those  areas   or   jurisdictions   within   the 
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county  without  comorehensl ve  plans*  a  statement  and 
revlpw  of  the  progress  made  toward  comol lance  with  the 
state-wide  planning  goals.  (Interim  Comprehensive 
P lannlng) 

(Review  of  Comprehensive  Plan  Provisions, 
Ordinances  and  Regulations) 

197.300  Commission  authorized  to  review  plan 
provisions  and  ordinances  and  regulations;  petition; 
standing;  filing  deadline. 

(1)  In  the  manner  provided  In  ORS  197.305  to 
197.315,  the  commission  shall  review  upon: 

(a)  Petition  by  a  county  governing  body,  a 
comprehensive  plan  provision  or  any  zoning,  subdivision 
or  other  ordinance  or  regulation  adopted  by  a  state 
agency,  city  ,  county  or  special  district  that  the 
governing  body  considers  to  be  in  conflict  with 
state-wide  planning  goals  iipproved  under  ORS  197.2'*0  or 
interim  goals  specified  in  ORS  215.515. 

(b)  Petition  by  a  city  or  county  governing  body,  a 
land  conservation  and  development  action  taken  by  a 
state  agenc/,  city,  county  or  special  district  that  the 
governing  body  considers  to  be  in  conflict  with 
state-wide  planning  goals  approved  under  ORS  197.2ifO  or 
Interim  goals  specified  in  ORS  215.515. 

(c)  Petition  by  a  state  agency,  city,  county  or 
special  district,  any  county  governing  body  action  that 
the  state  agency,  city,  county  or  special  district 
considers  to  be  improperly  taken  or  outside  the  scooe 
of  the  governing  body's  authority  under  ORS  197.005  to 
197. '+30,  215.055,  215.510,  215.515,  215.535  and 
t»53.3£»5. 

(d)  Petition  by  any  person  or  group  of  persons 
whose  interests  are  substantially  affected,  a 
comprehensive  plan  provision  or  any  zoning,  subdivision 
or  other  ordinance  or  regulation  alleged  to  be  in 
violation  of  state-wldo  planning  goals  approved  under 
ORS  197.2tfO  or  Interim  goals  specified  in  ORS  215.515. 

(2)  A  petition  filed  with  the  commission  pursuant 
to  subsection  (1)  of  this  section  must  be  filed  not 
later  than  60  days  (excluding  Saturdays   and   holidays) 
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after  the  date  of  the  final  adoption  or  aporoval  of  the 
action  or  comprehensive  plan  upon  which  the  petition  is 
based. 

(Comprehensive  Planning  by  Commission) 

197.325  Commission  reauired  to  prescribe  plans  and 
regulations  for  noncomplying  lands:  time  extensions  for 
plan  completion;  plans  prescribed  to  comply  with 
statewide  planning  goals.  (1)  Notwithstanding  any 
other  provision  of  law,  after  the  expiration  of  one 
year  after  the  date  of  the  approval  of  the  Initial 
state-wide  planning  and  goals  and  guidelines  under  ORS 
197. ^'♦O  1  upon  90  days*  notice  to  the  affected 
governing  body  or  bodies*  and  upon  public  hearings  held 
within  30  days  thereafter,  the  commission  shall 
prescribe  and  may  amend  and  administer  comprehensive 
plans  and  zoning,  subdivision  or  other  ordinances  and 
regulations  necessary  to  develop  and  implement  a 
conprehensi ve  plan  within  the  boundaries  of  a  county, 
whether  or  not  within  the  boundaries  of  a  city,  that  do 
not  comply  with  the  state-wide  planning  goals  approved 
under  ORS  197.005  to  197.i»30,  215.055,  215.510, 
215.515,  215.535  anJ  '♦53.3tt5  and  any  subsequent 
revision  or  amendments  thereof. 

(2)  If  the  city  or  county  has  under  consideration  a 
comprehensive  plan  or  zoning,  subdivision  or  other 
ordinances  or  regulations  for  lands  described  in 
subsection  (1)  of  this  section,  and  shows  satisfactory 
progress  twoard  the  adoption  of  such  comprehensive  plan 
or  such  ordinance  or  regulations,  the  commission  may 
grant  a  reasonable  extension  of  time  after  the  date  set 
in  this  section  for  completion  of  such  plan  or  such 
ordinances  or  regualtlons. 

(3)  Any  comprehensive  plan  or  zoning,  subdivision 
or  other  ordinance  or  regulation  adopted  by  the 
commission  under  subsection  (1)  of  this  section  shall 
comply  with  the  state-wide  planning  goals  approved 
under  ORS  197.005  to  197.tt30,  215.055,  215.510, 
215.515,  215.535  and  '♦53. 3/45  and  all  subsequent 
revisions  or  amendments  thereof. 

197.330   Cities   and   counties  liable  for  costs  of 

commission  planning?  statement   of  costs?   collection? 

failure   to  pay,  withholding  state  cigarette  and  liquor 

revenue   share?   appeal   of   cost  determination.    (1) 
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Whenever  the  commission  prescribes  a  comprehensive  olan 
or  zonlnq  subdivision  or  other  ordinances  or 
regualtions  tor  lands  described  In  subsection  (1)  of 
ORS  197.325»  the  costs  incurred  by  the  commission  and 
the  department  in  the  preparation  and  administration  of 
such  olan  or  ordinances  or  requlations  shall  be  borne 
by  the  city  or  county  for  which  the  commisGion  has 
proposed  such  plan  or  ordinances  or  requlations.  Upon 
presentation  by  the  commission  to  the  qoverninq  body  of 
the  city  or  county  of  a  certifiedt  itemized  statement 
of  costsi  the  qoverninq  body  shall  order  payment  to  the 
commission  out  of  any  available  funds.  With  resoect  to 
a  city  or  county,  if  no  payment  is  made  by  the 
qoverninq  body  within  30  days  thereafter,  the 
commission  shall  submit  to  the  Secretary  of  State  its 
certified,  itemized  statement  of  such  costs  and  the 
commission  shall  be  reimbursed  upon  the  order  of  the 
Secretary  of  State  to  the  State  Treasurer,  from  the 
city's  or  county's  share  of  the  state's  cigarette  and 
I  Iquor  revenues. 

(2)  Within  10  days  of  receipt  of  the  certified, 
itemized  statement  of  costs  under  subsection  (1)  of 
this  section,  any  city  or  county  aggrieved  by  the 
statement  may  appeal  to  the  Court  of  Appeals.  The 
appeal  shall  be  taken  as  from  a  contested  case  under 
ORS  183. '♦80.  Notice  of  the  appeal  shall  operate  as  a 
stay  In  the  commissioner's  right  to  reimbursement  under 
subsection  (1)  of  this  section  until  the  decision  is 
made  on  the  appeal . 

(Activities  of  State-wide  Significance) 

197.«tOO  Activities  of  state-wide  significance? 
designation;  effect  upon  state  aqency  responsibilities. 
(1)  The  following  activities  may  be  designated  by  the 
commission  as  activities  of  state-wide  significance  if 
the  commission  determines  that  by  their  nature  or 
magnitude  they  should  be  so  considered: 

(a)  The  planning  and  siting  of  public 
transportation  facilities. 

(b)  The  planning  and  sltinq  of  public  sewerage 
systems,  water  suooly  systems  and  solid  wates  disposal 
sites  and  f acl  I  itles. 

(c)  The  planning  and  siting  of  public  schools. 
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197/1*05  Additional     activities,    designation, 

commission  recommendation?  committee  review;  submission 
to  Legislative  Assembly.  (1)  In  addition  to  the 
activities  of  state-wide  significance  that  are 
designated  by  the  commission  under  ORS  197,^+00,  the 
commission  may  recommend  to  the  committee  the 
designation  of  additional  activities  of  state-wide 
significance.  Each  such  recommendation  shall  soecify 
the  reasons  for  the  proposed  designation  of  the 
activity  of  state-wide  significance,  the  dangers  that 
would  result  from  such  activity  being  uncontrolled  and 
the  suggested  state-wide  planning  goals  and  guidelines 
to  be  applied  for  the  proposed  activity. 

197, '♦10  Planning  and  siting  permit  required? 
enjoining  violations.  (1)  No  project  constituting  an 
activity  of  state-wide  significance  shall  be  undertaken 
without  a  planning  and  siting  permit  issued  under  ORS 
197.1*15. 

(2)  Any  person  or  agency  acting  in  violation  of 
subsection  (1)  of  this  section  may  be  enjoined  in  civil 
proceedings  brought  in  the  name  of  the  county  or  the 
State  of  Oreqon. 

197. '♦IB  Planning  and  siting  permits  required? 
application?  city,  county,  state  agency  review  and 
recommendation?  Issuance?  conditions?  restrictions. 
(1)  On  and  after  the  date  the  commission  has  approved 
state-wide  planning  goals  and  guidelines  for  activities 
of  state-wide  planning  goals  and  goals  and  guidelines 
for  activities  of  state-wide  significance  designated 
under  ORS  197. '♦00,  no  proposed  project  constituting 
such  an  activity  may  be  Initiated  by  any  person  or 
public  agency  without  a  planning  and  siting  permit 
issued  by  the  commission  therefor. 

PLANNING  DISTRICTS 
(General  Provisions) 

197.705  Policy.  (1)  The  Legislative  Assembly  finds 
that  It  is  necessary  and  a  matter  of  state-wide  concern 
to  provide  for  properly  coordinated  regional  planning 
In  metropolitan  areas  and  to  provide  a  method  of 
organizing    and    managing    representative    regional 
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planning  districts  in  such  areas. 

(2)  The  Leqistative  Assembly  tlnds  that  it  is  a 
matter  of  state-wide  concern  to  establish  a 
r eoresen tat i ve  regional  olanning  aqpncy  to  oreoare  and 
administer  a  regional  plan  tor  the  lands  described  in 
subsection  (1)  of  this  section. 


(Formation;  Organization) 

197.725  Formation?  resolution;  notice;  hearing; 
submission  to  Governor;  action  by  Governor;  effect, 
(1)  As  provided  by  ORS  197.705  to  197.795,  a  district 
may  be  formed  in  a  metropolitan  area  for  the  ourpose  of 
providing  coordinated  regional  planning.  The 
jurisdiction  of  the  district  shall  Include  all 
territory  within  the  metropolitan  area. 

(2)  The  governing  body  of  any  county,  or  of  th? 
most  populous  city  within  a  county,  in  a  metropolitan 
area  may  by  resolution  propose  formation  of  a  district 
if  the  city  or  county  has  a  olanning  authority  an i 
finds  that  regional  planning  needs  cannot  be  met  by  its 
local  olanning  authority. 

(3)  The  resolution  of  the  governing  body  shal I t 

(a)  Be  considered  at  a  public  hearing  after  notice 
as  required  by  charter  or  ordinance  for  consideration 
of  other  resolutions; 

(b)  Include  findings  of  need  for  formation  of  a 
district  In  the  metropolitan  area  and  specify  the 
metropolitan  area;  and 

(c>  Be  addressed  to  the  Governor  and  submitted  to 
him  for  filing. 


does  not  m 
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(3)  of  this  section,  he  shall  return  It  to  the 
Initiatinq  qoverninq  body  with  a  statement  of  his 
reasons  therefor.   (1973  c.it82  «♦  1 

197.730  Cities  and  counties  as  members;  manaqement 
association?  formation  meeting:  initial  board  of 
directorst  aopo in tment .  (1)  Members  of  the  district 
shall  be  each  county  located  within  the  district  and 
each  city  located  within  such  counties. 

(2)  The  business  affairs  of  the  district  shall  be 
manaqed  by  an  association  conslstinq  of  the  members  of 
the  district  and  such  associate  members  as  may  be 
apDointed.     The     association     shall     be    Known 

as — Reqion      Association      of 

Governments. 


197.7'+0  Associate  members.  The  asslciation  may 
provide  by  rule  for  one  or  more  cateqorls  of  associate 
membershlo  in  the  district  to  enable  special  districts, 
political  subdivisions  of  this  state,  agencies  of  this 
state  or  the  Federal  Govprnmennt  and  any  other 
interested  and  affected  public  bodies  to  participate  in 
the  conduct  of  the  activities  of  the  district.  Any 
such  rule  may  provide  for  the  representation  of 
associate  members  on  the  board  of  directors  and  may 
require  a  financial  contribution  to  tho  district  as  a 
condition  of  associate  membership  in  the  district. 

(Duties  and  Powers) 

197.750  District  status?  general  powers?  tax  levies 
prohibited.  (1)  A  district  shall  constitute  a 
municipal  corporation  of  this  state,  and  a  public  body, 
corporate  and  politic,  exercising  public  power.  It 
shall  be  considered  a  unit  of  local  government  for  the 
purposes  of  ORS  190.003  to  190.110,  and  a  public 
employer  for  the  purposes  of  ORS  236.610  to  236.650. 
It  shall  be  entitled  to  tax  refunds  as  allowed  under 
ORS  319.350  and  319.831  to  cities.  It  shall  have  full 
power  to  carry  out  the  objects  of  its  formationan  and 
to  that  end  may: 

(a)  Sue  and  be  sued  in  its  own  name.  (b)  Adopt  an 
official  seal . 
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(c)  Establish  a  budqet  and  assess  its  members  and 
associate  members  for  the  suDDort  of  its  lawful 
activities  as  provided  in  ORS  197.785. 

(d)  Contract  with  any  of  its  members  or  any  other 
state  or  local  qovernmental  aqency  for  the  performance 
of  services  or  the  exchange  of  employes  or  services  in 
carrying  out  its  functions  as  provided  by  law. 

(e)  Enter  into  contracts  or  other  agreements  with 
any  aqency  of  the  Federal  Governmentt  of  this  state  or 
of  any  local  or  regional  qovernmental  agency  in  this 
state  having  jurisHctior  over  contiguous  or  nearby 
lands;  and,  subject  to  the  prior  approval  of  the 
Legislative  Assembly,  enter  into  any  compact  with 
another  state  having  jurisdiction  over  contiguous  or 
nearby  I  ands. 

(f)  Perform  any  other  functions  that  the  board  of 
directors  for  the  district  considers  necessary  in 
carrying  our  ORS  197.705  to  197.795. 

(2)  The  district  may  not  levy  taxes  for  the  purpose 
of  financing  its  functions  pursuant  to  law,  but  shall 
finance  its  operations  as  provided  in  ORS  197.705  to 
197.795. 

197.755  Duties  and  powers,  generally.  The  district 
shal I : 

(1)  Adopt  by  rule  regional  land  use  planning  goals 
and  objectives? 

(2)  Prepare,  maintain  and  modify  as  necessary  a 
plan  for  the  region  In  accordance  with  the  goals  and 
object  ives? 

(3)  Designate  areas  and  activities  having 
significant  impact  upon  the  orderly  and  responsible 
development  of  the  region  and  establish  rules  and 
requ I  at  ions f or  the  development,  use  and  control  of  such 
areas  and  activities; 

(h)  Review  the  comprehensive  land  use  plans  in 
effect  on  July  20,  1973,  In  or  subsequently  adopted  by 
the  members  and  associate  members  of  the  district  and 
recommend  or  require,  as  it  considers  necessary, 
changes  in  any   such   plan   to   assure   that   the   plan 
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conforms  to  the  goals  and  objectives: 

(5)  Coordinate  the  land  use  planning  acltivlties  of 
Its  mpmbers  and  associate  members; 

(6)  In  the  discretion  of  the  board  of  directors* 
review  the  7or)ini»  subdivision  and  other  similar 
ordinances  and  regulations  of  its  members  and  associate 
members  and  all  actions  taKen  oursuant  thereto  to 
assure  conformity  with  the  goals  and  objectives;  and 

(7)  Coordinate  its  activities  and  the  related 
activities  of  its  members  and  associate  members  with 
the  land  use  olanning  and  development  activities  of  the 
Federal  Government,  other  local  governmental  bodies 
situated  within  this  state  or  within  any  other  state 
and  any  agency  of  this  state  or  another  state. 

215.020  Authority  to  establish  county  olanning 
commission.  (1)  The  governing  body  of  any  county  may 
create  by  ordinance  a  county  planning  commission^ 
appoint  its  members  ano  provide  funds  for  Its 
operat  ion. 

(2)  This  section  shall  be  liberally  construed  and 
shall  include  the  authority  to  create  more  than  one 
planning  commission,  or  subcommittee  of  a  commission, 
for  a  county  or  the  use  of  Joint  planning  commission  or 
other  intergovernmental  agency  for  olanning  as 
authorized  by  ORS  190.003  to  190.110. 

215.030  Membership  of  planning  commission,  (1)  The 
county  olannim  commission  shall  consist  of  five,  seven 
or  nine  members  appointed  by  the  governing  body  for 
four-year  terms,  or  until  their  respective  successors 
are  appointed  and  qualified;  provided  that  in  the  first 
instance  the  terms  of  the  initial  members  shall  be 
staggered  for  one,  two,  three  and  four  year.  A  member 
appointed  to  a  plannini  commission  may  be  removed  by 
the  governoring  body,  after  hearing,  for  misconduct  or 
nonperformance  of  duty.  Any  vacancy  shall  be  filled  by 
the  governing  body  for  the  unexpired  term  of  the 
predecessor  in  the  office. 

(2)  Members  of  the  commission  shall  serve  without 
compensation  other  than  reimbursement  for  duly 
authorized  expenses. 
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(3)  Members  of  the  commission  shall  be  residents  of 
the  various  neopraohlc  areas  of  the  county.  No  more 
than  two  votinq  me-nbers  shall  be  engaged  DrinciDally  in 
the  buylnq»  sellini  or  develooinq  of  real  estate  for 
profit,  as  individuals,  or  members  of  any  oartnership 
or  officers  or  emoloyees  of  any  corporation  that  is 
enqaqed  principally  in  the  buying,  selling  or 
developing  or  real  estate  for  profit.  No  more  than  two 
voting  members  shall  be  engaged  in  the  same  kind  of 
business,  trade  or  profession. 

ik)  The  governing  body  may  designate  one  or  more 
officers  of  the  county  to  be  ex  officio  nonvoting 
members  of  the  commission. 

2i5.0'*6  Advisory  land  use  planning  committees  (1) 
For  the  purpose  of  obtaining  citizen  participation  in, 
and  to  assist  in  coordinating,  land  use  planning  for 
all  lands  situated  within  the  county,  th**  governing 
body  of  each  county  may  establish  advisory  committees 
on  land  use  planning  for  each  area  in  the  county 
composed  of  a  city  located  princioally  within  the 
county  and  such  lands  surrounding  the  city  and  located 
outside  the  boundaries  of  the  city  as  the  governing 
body  determines  to  be  a  reasonable  land  use  planning 
unit.  Each  such  committee  shall  be  composed  of 
residents  of  the  area  to  be  represented. 

(2)  The  governing  body  of  a  county  and  the  planning 
commission  for  such  county  shall  consult  with  each 
advisory  committee  established  under  subsection  (1)  of 
this  section  in  the  preparation,  adoption,  revision  and 
implementation  of  a  comorehensi ve  o I  an  for  the  county. 
The  county  shall  furnish  each  such  committee  with 
technical  and  other  assistance. 

215.050  Comprehensive  planning,  zoning  and 
subdivision  ordinances.  The  county  governing  body 
shall  adopt  and  may  from  time  to  time  revise  a 
comprehensive  plan  and  zoning,  subdivision  and  other 
ordinances  for  the  use  of  some  or  all  of  the  land  in 
the  county.  The  plan  and  related  ordinances  may  be 
adopted  and  revised  part  by  part. 

215. D55  Standards  for  plan.  (1)  Any  comnrehensi ve 
plan  and  all  zoning,  subdivision  or  other  ordinances 
and  regulations  authorized  by  ORS  215.010  to  215.233 
and   215.'»02   to   215. '♦22   and   adopted   prior   to   the 
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exDlratlon  of  one  year  following  the  date  of  the 
aporovcTl  of  state-wide  olannlnq  qoals  and  guidelines 
under  ORS  137 ,ZhC  shall  be  designed  to  oromote  the 
public  healtht  safety  and  general  welfare  and  shall  be 
based  on  the  following  cons iderat i ons»  among  others: 
The  various  characteristics  of  the  various  areas  In  the 
county*  the  suitability  of  the  areas  for  oarticular 
land  uses  and  improvemen tst  the  land  uses  and 
itTiDrovemen  ts  in  the  areas*  trends  in  land  i  mprovements  t 
density  of  development,  property  values*  the  needs  of 
economic  enterprises  in  the  future  development  of  the 
areas*  needed  access  to  particular  sites  in  the  areas, 
natural  resources  of  the  county  and  prospective  needs 
for  development,  thereof,  and  the  public  need  for 
healthful,  safe*  aesthetic  surroundings  and  conditions. 

(2)  Any  plan  and  all  zoning,  subdivision  or  other 
ordinances  and  regulations  authorized  by  ORS  ?15.010  to 
215.233  and  215. '♦O?  to  215. '♦22  and  adopted  after  the 
expiration  of  one  year  after  the  date  of  the  approval 
of  state-wide  planning  goals  and  guidelines  under  ORS 
197.2*fO  shall  be  designed  to  comply  with  such 
state-wide  planning  goals  and  any  subsequent  revisions 
or  amendments  thereof. 

(3)  In  order  to  conserve  natural  resources  of  the 
state*  any  land  use  plan  or  zoning*  subdivision  or 
other  ordinance  adopted  by  a  county  shall  take  into 
consideration  lands  that  are,  can  or  should  be  utilized 
for  sources  or  processing  of  mineral  aggregates. 

215.060  Procedure  for  action  on  plan?  notice; 
hearing.  Action  by  the  governing  body  of  a  county 
regarding  the  plan  shall  have  no  legal  effect  unless 
the  governing  body  first  conducts  one  or  more  public 
hearings  on  the  plan  and  unless  Ifl  days*  advance  public 
notice  of  each  of  the  hearings  Is  published  in  a 
newspaper  of  general  circulation  in  the  county  or,  in 
case  the  plan  as  it  is  to  be  heard  concerns  only  part 
of  the  county*  is  so  published  in  the  territory  so 
concerned  and  unless  a  majority  of  the  members  of  th^? 
governing  body  approves  the  action.  The  notice 
provisions  of  this  section  shall  not  restrict  the 
giving  of  notice  by  other  means*  including  mail,  radio 
and  te  I  evision. 

215.10'*  Interim  zoning  ordinance.  (1)  If  the 
governing  body  of  a  county  In  good  faith  intends  within 
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a  reasonable  time  to  adoDt  a  comprehensive  plan  of  lani 
use  and  to  enact  a  zoning  ordinance  to  carry  out  the 
plant  and  has  conducted  preliminary  studies  or  hearings 
in  connection  with  the  proposed  ordinance,  the 
governing  body  may  adopt  an  iterim  zoning  ordinance 
prohibiting  for  not  more  than  three  years  any 
construction,  reconstruction,  alteration,  use  or 
transfer  that  is  reasonably  expected  to  conflict  with 
the  proposed  ordinance. 

(2)  An  interim  zoning  ordinance  shall  not  be 
enacted  unless  the  procedural  requirements  of  ORS 
215.223  are  compiled  with. 

215.110  Preparation  of  ordinances  by  commission? 
submission  to  county  governing  body?  retroactive 
ordinances  prohibited.  (1)  The  commission  may 
recommend  to  the  governing  body  ordinances  Intended  to 
carry  out  part  or  all  of  the  comprehensive  plan  adopted 
by  the  commission. 


LAND  USE  PLANS  AND  70NING  OY  LAND  CONSERVATION 
AND  DEVELOPMENT  COMMISSION 

215,505  Commission  authorized  to  prescribe  and 
administer  comprehensive  land  use  plans  and  zoning 
regulations  for  unregulated  lands.  Notwithstanding  any 
other  provision  of  law,  if  after  December  31,  1971, 
there  are  any  lands  within  the  boundaries  of  a  county, 
whether  or  not  within  the  boundaries  of  a  city,  that 
are  not  subject  to  ORS  390.6'tO  or  to  a  comprehensive 
land  use  plan  and  zoning  ordinances  adopted  pursuant  to 
ORS  215.010  to  215.233,  215. '♦02  to  215. '♦22  and 
subsecions  (1)  and  (2)  of  215.990,  or  zoned  pursuant  to 
any  other  state  law  or  city  ordinance,  the  Land 
Conservation  and  Development  Commission  shall 
prescribe,  may  amend,  and  shall  thereafter  administer 
comprehensive  land  use  plans  and  zoning  regulations  for 
such  lands.  If  any  county  shall  have  under 
consideration  a  comprehensive  land  use  or  zoning 
ordinance,  and  shall  have  shown  satisfactory  progress 
toward  the  final  enactment  of  such  Plan  or  ordinance, 
the  commission  may  grant  a  reasonable  extension  of  time 
after  the  date  set  In  this  section  for  completion  of 
said  plan  or  ordinance. 


109  - 


state  Planning — State  Control 

State  control  of  the  planning  process  has  been  seen 
by  some  commentators  as  the  necessary  ultimate  weaoon 
which*  wielded  by  the  state,  will  control  the  forces 
which  have  proved  too  strong  for  local  government.  In 
their  view,  there  Is  a  tide  flowing  In  the  land  use 
control  area,  and  it  flows  In  the  direction  of  the 
states,  away  from  local  control.  It  is  true  that  state 
control  is  the  most  recent  development,  and  that  the 
few  states  which  have  gone  to  such  a  system  have  done 
so  in  response  to  Intense  population  growth  pressures. 
However, the  populist  tradition  of  local  control  is 
still  strong,  and  other  states  with  equally  intense 
population  pressure  (e.g,  California)  have  not  moved 
to  a  system  of  pure  state  control  but  have  instead 
fostered  and  encouraged  professional  planning  at  the 
lower  governmental  levels. 

It  probably  deserves  mention  that  those  states 
which  have  gone  to  a  system  of  direct  state  control  of 
planning  (Hawaii,  Vermont,  and  the  territory  of  Puerto 
Rico)  are  high  in  population  and  low  In  land  area. 
Thus  the  need  for  central  powers  Is  complemented  by  the 
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ability  to  limit  staff  to  a  manageable  size. 

Hawaii:  The  Hawaii  Land  Use  Law  adopted  in  1961 
was  the  first  statute  to  give  statewide  land  use 
control  to  a  state  agency.  A  state  Land  Use  Commission 
has  power  to  divide  the  state  into  four  kinds  of 
districts!  urban,  rural,  agricultural  and  conservation 
(sec.  205-2).  Urban  districts  include  a  reserve 
sufficient  for  foreseeable  growth.  Only  conservation 
districts  are  governed  solely  by  the  state  (by  the 
department  of  land  and  natural  resources),  with  uses 
within  the  other  districts  governed  by  county  zoning 
ordinances  (sec.  2C5-5).  However,  uses  permitted 
within  agricultural  and  rural  districts  are  listed  in 
the  statute  (sec.  205-5),  and  the  power  to  determine 
district  boundaries  in  effect  gives  the  state 
commission  zoning  control  over  the  entire  state.  This 
does  not,  however,  represent  total  state  control  of  the 
type  seen  in  the  Vermont  statute  (see  below).  For 
example,  although  the  state  may  place  a  certain  parcel 
within  an  urban  di str ict ,  the  county  still  has  power  to 
restrict  the  parcel  to  aaricultural  uses.  Counties  may 
issue  special  permits  for  other  uses  within 
agricultural  or  rural  districts,  but  these  are   subject 
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to   approval   or   dlsaoproval   by   the  state  commission 
(sec.   205-6). 

With  resoect  to  the  Island  of  O^hu,  the  site  of  the 
city  of  Honolulu  and  home  of  82  per  cent  of  the 
population  of  the  state*  the  state  government  exercises 
considerably  broader  powers*  under  a  provision  which 
allows  the  state  to  act  as  developer  of  residential 
housing  In  areas  in  which  there  is  found  to  be  a 
housing  shortage.  (Hawaii  Revised  Statutes  sec. 
206-1  et  seq. )  These  provisions  are  set  forth  below 
under  the  heading  "Government  Oeve I opmen t ." 
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HAWAII  RFVISEO  STATUTES 

Chapter  205 

Land  Use  Commission 

205-1  Establishment  of  the  commission.  There  shall 
be  a  state  land  use  commission*  hereinafter  called  the 
commission.  The  commission  shall  consist  of  seven 
menbers  who  shall  hold  no  other  public  office  and  shall 
be  appointed  in  the  manner  and  serve  for  the  term  set 
forth  in  section  26-3'4.  One  member  shall  be  appointed 
from  each  of  the  senatorial  districts  and  one  shall  be 
appointed  at  large.  The  chairman  of  the  board  of  land 
and  natural  resources  and  the  director  of  the 
department  of  planning  and  economic  development  shall 
serve  as  ex  officio  voting  members.  The  commission 
shall  elect  its  chairman  from  one  of  its  appointed 
members.  The  members  shall  receive  no  compensation  for 
their  services  on  the  commission,  but  shall  be 
reimbursed  for  actual  expenses  incurred  in  the 
performance  of  their  duties. 

The  commission  shall  be  a  part  of  the  department  of 
planning  and  economic  development  for  administration 
purposes*  as  provided  for  in  section  26-35. 

The  commission  may  engage  emoloyees  necessary  to 
perform  its  duties,  Includng  administrative  personnel 
and  one  or  more  field  officers.  One  field  officer 
shall  be  named  as  the  executive  officer  of  the 
commission.  Field  officers  shall  be  persons  Qualified 
in  land  use  analysis.  Departments  of  the  state 
government  shall  make  available  to  the  commission  such 
data,  facilities,  and  personnel  as  are  necessary  for  it 
to  perform  Its  technical  duties.  The  commission  may 
receive  and  utilize  gifts  and  any  funds  from  the 
federal  or  other  governmental  agencies.  It  shall  adopt 
rules  guiding  its  conduct,  maintain  a  record  of  its 
activities,  accomo I  I shmen ts,  and  recommendations  to  the 
governor  and  to  the  legislature  through  the  governor. 


[PART  I.  GENERALLY) 
205-2   Districting   and   classification   of   lands. 
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Thore  shall  be  Tour  major  land  uze  districts  in  wtilch 
all  lands  in  tt>e  State  shall  bp  niacpdt  urban,  rural, 
aqr  Icu  I  turn  I ,  and  conservation.  The  land  use 
commission  shall  group  contiguous  land  areas  suitable 
for  inclusion  in  one  of  these  four  major  districts. 
The  commission  shall  set  standards  for  determining  the 
boundaries  of  each  district,  provided  that: 

(1)  In  the  establishment  of  boundaries  of  urban 
districts  those  lands  that  are  now  in  urban  use  and  a 
sufficient  reserve  area  for  foreseeable  urban  growth 
sha II  be  inc I uded? 

(2)  In  the  establishment  of  boundaries  for  rural 
dlstrlctSt  areas  of  land  composed  primarily  of  small 
farms  mixed  with  very  low  density  residential  lots, 
which  may  be  shown  by  a  minimum  density  of  not  more 
than  one  house  oer  one-half  acre  and  a  minimum  lot  size 
of  not  less  than  one-half  acre  shall  be  included: 

(3)  In  the  establishment  of  the  boundaries  of 
agricultural  districts  the  greatest  possible  protection 
shall  be  given  to  those  lands  with  a  high  capacity  for 
intensive  cultivation;  and 

Ik)  In  the  establishment  of  the  boundaries  of 
conservation  districts,  the  "forest  and  water  reserve 
zones"  provided  in  section  lfl3-'*l  are  renamed 
"conservation  districts"  and,  effective  as  of  July  11, 
1961,  the  boundaries  of  the  forest  and  water  reserve 
zones  theretofore  established  pursuant  to  section 
183-'+l,  shall  constitute  the  boundaries  of  the 
conservation  districts;  provided  that  thereafter  the 
power  to  determine  the  boundaries  of  the  conservation 
districts  shall  be  In  the  commission. 

In  establishing  the  boundaries  of  the  districts  In 
each  county,  the  commission  shall  give  consideration  to 
the  master  plan  or  general  plan  of  the  county. 

Urban  districts  shall  include  activities  or  uses  as 
provided  by  ordinances  or  regulatons  of  the  county 
within  which  the  urban  district  Is  situated. 

Rural  districts  shall  include  activities  or  uses  as 
characterized  by  low  density  residential  lots  of  not 
more  than  one  dwelling  house  oer  one-half  acre  in  areas 
where   "clty-llKe"  concentration  of  people,  structures, 
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streets,  and  urban  level  of  services  are  absent,  and 
where  small  farms  are  Intermixed  with  the  low  density 
residential  lots.  These  districts  may  include 
contiquous  areas  which  are  not  suited  to  low  density 
residential  lots  or  small  farms  by  reason  of 
tODO^raphy,  soils,  and  other  related  characteristics. 

Aqricultural  districts  shall  include  activities  or 
uses  as  characterized  by  the  cultivation  of  crops, 
orchards,  forage,  and  forestry?  farming  activities  or 
uses  related  to  animal  husbandry,  and  game  and  fish 
propagation:  services  and  uses  accessory  to  the  above 
activities  including  but  not  limited  to  living  quarters 
or  dwellings,  mills,  storage  facilities,  orocessing 
facilities,  and  roadside  stands  for  the  sale  of 
products  grown  on  ttie  premises:  and  open  are.^ 
recreational  facilities. 

These  districts  may  include  area  which  are  not  used 
for,  or  which  are  not  suited  to,  agricultural  and 
ancillary  activities  by  reason  of  topography,  soils, 
and  other  related  characteristics. 

Conservation  districts  shall  include  areas 
necessary  for  protecting  water-sheds  and  water  sources? 
preserving  scenic  and  historic  areas?  providing  park 
lands,  wilderness,  and  beach:  conserving  endemic 
plants,  fish,  and  wildlife:  preventing  floods  and  soil 
erosion?  forestry?  open  space  areas  whose  existlm 
openness,  natural  condition,  or  present  state  of  use. 
If  retained,  would  enhance  the  present  or  potential 
value  of  abutting  or  surrounding  communities,  or  would 
maintain  or  enhance  the  conservation  of  natural  or 
scenic  resources?  areas  of  value  for  recreational 
purposes?  and  other  related  activities:  and  other 
permitted  uses  not  detrimental  to  a  multiple  use 
conservation  concept. 

205-3  Adoption  of  district  boundaries.  The  land 
use  commission  shall  prepare  district  classification 
maps  not  later  than  January  1,  19btt  showing  ail  the 
proposed  boundaries  of  conservation,  agricultural, 
rural  and  urban  districts.  At  least  one  public  hearing 
shall  be  held  In  each  county  prior  to  the  final 
adoption  of  the  district  boundaries  for  that  county. 
Notice  of  the  time  and  place  of  the  hearing  shall  be 
published  in  the  same  manner  as  notices  required  for 
public   hearings   by   the   planning   commission   of  the 
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aDorooriato  county,  Tt  there  Is  no  olannini 
commission,  then  the  notice  shall  be  oubllshed  at  least 
twenty  days  orlor  to  the  hearlnq  in  a  newsoaper  of 
general  circulation  within  the  county.  The  notice 
shall  indicate  the  time  and  place  that  the  maps  showinq 
the  prooosf>d  district  boundaries  within  the  county  may 
be  inspected  prior  to  the  hearing. 

At  the  hearing,  interested  owners,  lessees, 
officials,  agencies,  and  individuals  may  appear  and  be 
heard.  They  shall  further  be  allowed  at  least  fifteen 
days  following  the  final  public  hearing  held  in  the 
county  to  file  with  the  commission  a  written  protest  or 
other  comments  or  recommendatons.  The  district 
boundaries  within  a  county  shall  be  adopted  in  final 
form  within  a  period  of  not  more  than  ninety  days  an:J 
not  less  than  forty-five  days  from  the  time  of  the  last 
hearing  in  the  county:  provided  that  district 
boundaries  for  all  counties  shall  be  adopted  In  final 
form  no  sooner  than  May  1,  196if,  nor  later  than  July  1, 
igs**.  The  county  concerned  shall  be  furnished  with 
copies  of  any  written  protest,  comment,  or 
recommendation.  The  commission  shall  prepare  and 
furnish  each  county  with  copies  of  c I  ass  1  f icat on  maps 
for  that  county  showing  the  district  boundaries  adopted 
in  final  form, 

ZOS'i*  Amendments  to  district  boundaries.  Any 
deoartment  or  agency  of  the  State  or  county,  or  any 
property  owner  or  lessee  may  petition  the  land  use 
commission  for  a  change  in  the  boundary  of  any 
district.  Within  five  cays  of  receipt,  the  commission 
shall  forward  a  copy  of  the  petition  to  the  planning 
commission  of  the  county  wherein  the  land  is  located. 
Within  forty-five  days  after  receipt  of  the  petition  by 
the  county,  the  county  planning  commission  shall 
forward  the  petition,  together  with  its  comments  and 
recommendations,  to  the  commission.  Upon  written 
request  by  the  county  planning  commission,  the 
commission  may  grant  an  extension  of  not  more  than 
fifteen  days  for  the  receipt  of  any  comments  and 
recommendations.  The  commission  may  also  Initiate 
changes  in  a  district  boundary  which  shall  be  submitted 
to  the  appropriate  county  planning  agency  for  comments 
and  recommendations  In  the  same  manner  as  any  other 
request  for  a  boundary  change. 

After   sixty  days  but  within  one  hundred  and  twenty 
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days  of  the  orlqinal  receipt  of  a  petition,  the 
commission  shall  hold  a  public  h^arlnq  In  th"? 
appropriate  county  in  accordance  with  the  requirements 
of  section  205-3.  The  commission  shall  notify  the 
persons  and  aqencies  that  may  have  an  Interest  In  the 
subject  matter  of  the  time  and  place  of  the  hearlnq. 
Within  a  nerlod  of  not  more  than  ninety  days  and  not 
less  than  forty-five  days  after  the  hearlnq,  th^ 
commission  shall  act  to  approve  the  petition,  deny  the 
petition,  or  to  modify  the  petition  by  imooslm 
conditions  necessary  to  uphold  the  qeneral  Intent  ani 
spirit  of  this  chanter  and  to  assure  substantial 
compliance  with  renresen tat  1 ons  made  by  the  petitioner 
In  seeklnq  a  bound=)ry  chanqe.  Such  conditions.  If  any, 
shall  run  with  the  land  and  be  recorded  In  the  bureau 
of  conveyances.  The  commission  may  approve  the  chanqe 
with  six  affirmative  votes.  No  change  shall  be 
approved  unless  the  petitioner  has  submitted  proof  that 
the  area  Is  needed  for  a  use  other  than  that  for  which 
the  district  in  which  It  Is  situated  Is  classified,  and 
either  of  the  following  requirements  has  been 
ful f 1  I  led: 

(l)The  petitioner  has  submitted  proof  that  the  land 
is  usable  and  adaptable  for  the  use  It  Is  proposed  to 
be  cl assl f led,  or 

(2)  Conditions  and  trends  of  development  have  so 
chanqed  since  the  adoption  of  the  present 
classification,  that  the  proposed  classification  Is 
reasonab  I  e. 

205-5  Zoning.  (a)  Except  as  herein  provided,  the 
powers  granted  to  counties  under  section  ^b-^  shall 
govern  the  zoning  within  the  districts,  other  than  In 
conservation  districts.  Conservation  districts  shall 
be  governed  by  the  department  of  land  and  natural 
resources  nursuant  to  section  183-'*1. 

(b)  Within  aqrlcultural  districts,  uses  compatible 
to  the  activities  described  In  section  2C5-2  as 
determined  by  land  use  commission  shall  be  permitted. 
Other  uses  may  be  allowed  by  special  permits  Issued 
pursuant  to  this  chapter.  The  minimum  lot  sire  in 
aqrlcultural  districts  shall  be  determined  by  each 
county  throuqh  its  zonlnq  ordinance,  subdivision 
ordinance  or  other  lawful  means,  provided  that  in  no 
event   shall   the  minimum  lot  size  for  any  agricultural 
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use    be    less    than    one    aero. 

(c)  Unless  authorized  by  special  permit  Issued 
pursuant  to  this  chanter,  only  the  followLng  uses  shall 
be    permitted    within    rural    districts: 

(1)  Low    density    residential     uses? 

(2)  Agricultural     uses?    and 

(3)  Public,  quasi-public*  and  public  utility 
facil i ties. 

In  addition,  the  minimum  lot  size  for  any  low 
density  residential  use  shall  be  one-half  acre  and 
there  shall  be  but  one  dwelling  house  per  one-half 
acre. 

205-6         Special  permit.         The         county         planning 

commission  may  permit  certain  unusual  and  reasonable 
uses  within  agricultural  and  rural  districts  other  than 
those  for  which  the  district  is  classified.  Any  person 
who  desires  to  use  his  land  within  an  aqricultural  or 
rural  district  other  than  for  agricultural  or  rural 
use,  as  the  case  may  be,  may  petition  the  planning 
commission  of  tho  county  within  which  his  land  is 
located  for  permission  to  use  his  land  in  the  manner 
desired. 

The  planning  commission  shall  conduct  a  hearing 
within  a  pi^riod  of  not  less  than  thirty  nor  more  than 
one  hundred  twenty  days  from  the  receipt  of  the 
petition.  The  planning  commission  shall  notify  the 
land  use  commission  and  such  persons  and  agencies  that 
may  have  an  interest  in  the  subject  matter  of  the  time 
and    place   of    the    hearing. 

The  Planning  commission  may  under  such  orotectiva 
restrictions  as  may  be  deemed  necessary,  permit  the 
desired  use,  but  only  when  the  use  would  promote  the 
effectiveness  and  objectives  of  this  chapter.  The 
planning  commission  shall  act  on  the  petition  not 
earlier  than  fifteen  day  after  the  public  hearing.  A 
decision  in  favor  of  the  applicant  shall  require  a 
majority  vote  of  the  total  membership  of  the  planning 
commission,  which  shall  be  subject  to  the  approval  of 
the  land  use  commission,  provided  that  the  land  use 
commission    may    impose    additional    restrictions    as    may   be 
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necessary  or  appropriate  in  qrnntinq  such  aporovalt 
Includnq  the  adherence  to  representations  made  by  the 
applicant.  A  copy  of  the  decision  toqether  with  the 
findings  shall  be  transmitted  to  the  commission  within 
ten  days  after  the  decision  is  rendered.  Within 
forty-five  days  after  receipt  of  the  county  aqency's 
decision,  the  commission  shall  act  to  approve,  approve 
with  modlficaton,  or  deny  the  petition.  A  denial 
either  by  the  county  aqency  or  by  the  commission,  or  a 
modification  by  the  commission,  as  the  case  may  be,  of 
the  desired  use  shall  be  appealable  to  the  circuit 
court  of  the  circuit  in  which  the  land  is  situated  and 
shall  be  made  pursuant  to  the  Hawaii  Rules  of  Civil 
Procedures. 

205-7  Adoption  of  regulations.  The  land  use 
commission  shall  prepare  regulations  relating  to 
matters  within  Its  jurisdiction.  At  least  one  public 
hearing  shall  be  held  in  each  county  in  the  manner- 
provided  in  section  205-3  prior  to  the  final  adoption 
of  its  regulations.  The  final  regulations  for  the 
State  shall  be  adopted  within  a  period  of  not  more  than 
ninety  and  not  less  than  forty-five  days  from  the  time 
of  the  final  hearing  in  the  State  provided  that  Its 
regulations   shall   be   adopted   not  later  than  July  1, 

205-8  Nonconforming  uses.  The  lawful  use  of  land 
or  buildings  existing  on  the  date  of  establishment  of 
any  Interim  agricultural  district  and  rural  district  in 
final  form  may  be  continued  although  the  use,  including 
lot  size,  does  not  conform  to  this  chapter;  provided 
that  no  nonconforming  building  shall  be  reolaced, 
reconstructed,  or  enlarged  or  changed  to  another 
nonconforming  use  and  no  nonconforming  use  of  land 
shall  be  expanded  or  changed  to  another  nonconforming 
use.  In  addition,  if  any  nonconforming  use  of  land  or 
building  is  discontinued  or  held  in  abeyance  for  a 
period  of  one  year,  the  further  continuation  of  such 
use  shall  be  prohibited. 

205-9  Amendments  to  regulations.  By  the  same 
methods  set  forth  in  section  205-'+,  a  petition  may  be 
submitted  to  change,  or  the  land  use  commission  may 
Initiate  a  change  in  its  regulations.  No  changes 
shall,  however,  be  made,  unless  a  hearing  or  hearings 
are  held  in  each  of  the  counties.  Within  not  less  than 
forty-five  and  not  more  than  ninety  days  after  the  last 
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of  the  hearings*  the  commission  shall  act  to  aoDrove  or 
deny  the  reauested  change  In  regulations.  The  petition 
for  a  change  shall  be  based  uoon  proof  submitted  that 
conditions  exist  that  were  not  present  when  the 
regulation  was  adopted  or  that  the  regulation  does  not 
serve  the  purposes  of  this  chapter. 

205-10  Use  of  field  officers.  Notwithstanding 
section  2Q5-it  requiring  a  hearing  by  the  full  land  use 
commlsslont  if  any  application  requiring  a  hearing  is 
received  which  the  commission  in  the  course  of  Its 
regular  meetings  shall  not  be  able  to  hear  for  more 
than  sixty  days,  It  may  authorize  a  field  officer  to 
conduct  the  hearing  and  make  a  recommendation;  provided 
all  other  necessary  rules  for  hearings  are  adhered  to. 
The  recommendations  of  the  field  officer  shall  be 
submitted  to  the  commission  at  its  next  meeting,  and 
any  recommendation,  or  rulings  by  the  commission  as  a 
result  of  this  recommendation,  shall  be  subject  to  a 
review  of  the  full  commission  at  the  next  hearing  date 
scheduled  for  the  county  in  which  the  land  concerned  is 
located,  if  either  the  commission  or  the  applicant 
notified  the  other  party  at  least  twenty  days  prior  to 
this  date. 

205-11  Periodic  review  of  districts.  Irrespective 
of  changes  and  adjustments  that  it  may  have  made,  the 
land  use  commission  shal I  make  a  comprehensive  review 
of  the  classification  and  districting  of  all  lands  and 
of  the  regulations  at  the  end  of  each  five  years 
following  the  adoption  thereof.  The  assistance  of 
appropriate  state  and  county  departments  shall  be 
secured  in  making  this  review  and  public  hearings  shall 
be  held  in  each  county  in  accordance  with  the 
requirements  set  forth  for  the  adoption  in  final  form 
of  district  boundaries  and  regulations  under  this 
chapter. 

205-12  Enforcement.  The  appropriate  officer  or 
agency  charged  with  the  administration  of  county  zoning 
laws  shall  enforce  within  each  county  the  use 
classification  districts  adopted  by  the  land  use 
commission  and  shall  report  to  the  commission  all 
vlo I  at  1 ons. 

205-13  Penalty  for  violation.  Any  person  who 
violates  any  provision  of  this  chapter,  or  any 
regulation  established  pursuant  to  this  chapter,   shall 
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be  fined  not  more  than  tltOOO. 

205-1'+  Adjustments  of  assessing  practices.  Uoon 
the  adoption  of  district  boundaries,  certified  copies 
of  the  classification  maos  showing  the  district 
boundaries  shall  be  filed  with  the  department  of 
taxation.  Thereafter,  the  deo9rtment  of  taxation 
shall,  when  maKing  assessments  of  property  within  3 
district,  give  consideration  to  the  use  or  uses  that 
may  be  made  thereof  as  well  as  the  uses  to  which  it  is 
then  devoted. 

205-15  Conflict.  Except  as  specifically  provlde-i 
by  this  chapter  and  the  regulations  adopted  thereto, 
neither  the  authority  for  the  administration  of  tho 
provisions  of  section  lft3-i+l  nor  the  authority  vested 
in  the  counties  under  the  provisions  of  section  «♦&-'♦ 
5hal I  be  af  f ected. 
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a.  Puerto  RlcoJ  The  Public  Planning  And 
Development  Act  of  the  territory  of  Puerto  Rico  sets  ud 
a  territorial  board*  called  the  Puerto  Rico  Planning 
Po3rd»  ^DDointed  by  th?  Governor  (Title  23»  sec.  i*)  « 
The  Board  has  power  to  adopt  a  master  plan  and  zoning 
and  subdivision  regulations  for  the  entire  territory 
(sec.  6a,  8,  9).  The  Chairrran  of  the  Board  appoints  a 
Permit  Official  (sec.  2'f)  whose  permission  is  required 
to  undertake  any  construction  except  in  rural  areas 
(sec.  Zkt  30).  It  is  interesting  to  note  that  local 
planning  boards  may  be  created  only  by  the  authority  of 
the  territorial  board*  and  local  boards  have  power  only 
to  advise  the  territorial  Board  as  to  local  conditions 
(sec.  29) — a  reversal  of  the  hierarchy  of  powers  in 
most  states. 

Puerto  Rico  has  also  adopted  a  Land  Administration 
Act  giving  the  territorial  government  power  to 
undertake  development  of  lands.  (Title  23»  sec.  311 
et  seq.)  This  Act  is  discussed  below  under  the  heading 
"Governmental  Development." 
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LAWS  OF  PUERTO  RICO, 
Deve I oDment" 


Title  23,  "Public  Planning  and 


Chaoter  1 


t». 


•-Puerto  Rico  Plannlnq  Roard  created 


The  Puerto  Rico  Plannlnq  Board  is  hereby  created. 
The  Board  shall  be  comoosed  of  three  members  apoointed 
by  the  Governor  of  Puerto  Rico  with  the  advice  and 
consent  of  the  Senate  of  Puerto  Rico. 

The  Governor  of  Puerto  Rico  shall  also  appoint  an 
alternate  member  to  substitute  for  regular  members  in 
cases  of  vacancy,  absence,  illness,  leave  with  or 
without  pay,  vacation,  or  disability  on  the  part  of  any 
of  the  latter.  Said  alternate  member  shall  draw  a  oer 
diem  of  fifty  (50)  dollars  for  each  day  he  serves  as  an 
active  member  of  the  Board?  Provided,  That  if  the 
apoolntment  should  fall  to  an  officer  or  employee  of 
the  Government  of  Puerto  Rico  said  officer  or  employee 
shall  not  draw  per  dlems  of  any  kind.-- 


6a. 


--General  powers  of  the  Board  proper 


The   Planning   Board 
following  functions: 


herein  created  shall  have  the 


(1)  To  adopt  standards  for 
and  functioning  of  the  Board. 


the   general   operation 


(2)  To  adopt  the  Master  Plan  of  Puerto  Rico  as 
defined  In  section  8  of  this  title,  including  the  urban 
metropolitan  regional  plans  of  geographic  sections  that 
do  not  coincide  with  the  limits  of  those  previously 
indicated,  and  of  public  services,  as  may  be  necessary 
for  the  best  social,  economic  and  physical  development 
of  Puerto  Rico. 


13)       To   prepare,   adopt   and 
regulations  authorized  by  law. 


put   Into  effect  the 


Ik)    To  adopt  the  zoning   maps   and   the   amendments 
thereto  in  accordance  with  the  procedure  established  in 
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sections  1-30  and  fll-86  of  this  title. 

(5)  To  recommend  to  the  Governor  and  the 
Leqislature  a  <»-year  Financial  Program  as  defined  In 
section  13  of  this  title. 

(6)  Annually  to  submit  to  the  Governor  and  to  the 
Leqislature  a  financial  report  as  defined  in  section 
133  of  this  tit  le. 

(7)  It  may  delegate  to  any  of  Its  officers, 
bureaus,  regional  offices  or  to  the  review  committee 
created  by  Sf^ctions  1-30  and  81-86  of  this  title  the 
duties  and  resoons ib i I i t ies  that  under  the  planning 
regulations  are  reserved  to  the  Planning  Board.  Such 
delegation  may  be  effected  through  a  resolution  or  norm 
adopted  by  the  Doard. 

6b.   --Duties  and  powers  of  the  chairman 

The  chairman  of  the  Planning  Board  shall  have  the 
following  duties  and  powers: 

(1)  He  shall  preside  over  the  meetings  of  the  Board 
and  shall  implement  the  decisions  adopted  by  It. 

(2)  He  shall  be  the  executive  director  of  the 
organization  and  as  such  shall  direct  and  supervise  all 
technical  and  administrative  activities  thereof. 

(3)  He  shall  create  the  internal  organization 
necessary  for  the  fulfillment  of  the  functions 
entrusted  to  the  Board,  including  in  this  organization 
the  creation  of  the  planning  area  and  the  operations 
area. 

{!*)  With  the  authorization  of  the  Board,  he  may 
delegate  to  the  personnel  under  his  direction  the 
fulfillment  of  those  technical,  administrative  and 
ministerial  functions  necessary  to  discharge  in  the 
most  efficient  manner  possible  the  obligations  assigned 
to  him  by  this  or  other  laws  in  force. 

(5)  He  shall  appoint,  subject  to  the  Personnel  Act, 
sections  6^1  to  67Q  of  Title  3,  the  planners,  city 
planners,  engineers,  architects,  economists, 
sociologists  and  other  technical  and  office  personnel 
that  may  be  required.   He  may   also   contract   for   ail 
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professional   and   advisory   services  that  he  may  need* 
without  competitive  bidding. 

(6)  He  may  accent  and  spend  royalltles  to  carry  out 

special   surveys   in   accordance  with  sections  1-30  ani 

81-R6  of  this  title  and  may  use  the  aid  placed   at  his 
disposal  by  other  nubile  and  private  agencies. -- 

6c.   — Review  Committee 

THe  Review  Committee  shall  be  composed  of  three 
memberst  one  of  whom  shall  be  its  chairman,  all 
appointed  by  the  Board  from  among  its  technical 
personnel.  They  shall  hold  office  at  the  will  of  the 
Board  and  shall  discharge  the  duties  and 
responsibl t i t ies  that  may  be  delegated  to  them  by  the 
Board  through  resolution,  norm  or  regulation. 

In  the  performance  of  its  duties,  the  committee 
shall  make  its  decisions  through  resolution  adopted  by 
a  majority.  The  decisions  of  the  committee  shall  be 
included  in  the  agenda  of  the  meeting  of  the  Board 
immediately  following  each  meeting  of  the  committee, 
and  if  adopted  by  the  Board,  they  shall  be  considered, 
for  ail  purposes,  as  if  adopted  by  the  Board  in  that 
meet Ing. 

The  decisions  adopted  by  the  committee  shall  have 
no  legal  value  until  the  Board  has  taken  action 
thereon,  as  above  provided. 

The  resolutions  adopted  by  the  committee  which  are 
not  modified  by  the  Board  shall  have  for  all  legal 
purposes  the  same  validity  and  shall  be  subject  to  the 
same  procedures  as  the  acts  or  resolutions  of  the 
Board,  as  the  case  may  be. 

8.   --Master  plan 

The  Board  shall  prepare  and  adopt  a  Master  Plan 
which  shall  show,  with  any  accompanying  maps,  charts 
and  explanatory  matter,  the  Board's  recommendations  for 
the  development  of  Puerto  Rico  and  may  include  the 
general  location,  character,  and  extent  of  the  land, 
minerals,  water,  vegetation,  and  animal  life  and  their 
present  and  possible  future  utilization  for  mining 
power,  irrigation,  flood  control,  navigation,  drainage, 
domestic   and   industrial   uses   of    water,    fishing, 
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recreation  and  the  qeneral  welfare?  and  of  residential! 
commercial,  recreational,         manu f act ur inq , 

transDortat ion,  communication,  institutional, 
governmental,  and  pub  I Ic-ut 1 1 i ty  facilities  and 
operation  by  whatever  desirable  cateqories,  and  their 
possible  future  utilization  and  development  for  these 
or  other  purposes  and  for  the  general  welfare. 

The  Board  shall  include  in  its  Master  Plan  the 
urban,  suburban,  and  rural  parts  of  the  Island*  but  the 
Master  Plan  of  Puerto  Rico  need  not  include  minor 
resources,  uses,  or  facilities  which  are  of  a  strictly 
local  character.  The  8oard  may  adopt  the  Master  Plan 
as  a  whole  or  by  parts,  that  is,  regional, 
metropolitan,  urban  plans  of  geographic  sections  that 
do  not  coincide  with  limits  of  those  previously 
Indicated,  and  of  public  utilties,  and  may  amend,  add 
to,  or  precise  it  as  a  whole,  or  any  part  thereof. 
The  Master  p J  an  or  any  of  its  parts  so  adopted  shall 
serve  as  a  guide  to  the  public  agencies  and 
instrumentalities  to  formulate  the  worK  program 
resulting  from  the  implementation  of  said  plan.  Every 
work  or  project  to  be  carried  out  by  any  person  should 
be  in  accordance  with  the  recommendation  of  the  Master 
Plan. 

The  Master  Plan  or  any  part  thereof  prepared  and 
adopted  by  the  Board  shall  be  effective  Immediately 
after  approved  by  the  Governor.  A  copy  of  every  Master 
Plan  or  part  of  the  Master  Plan  adopted  by  the  Roard  as 
herein  provided  shall  be  submitted  to  the  Legislature. 
The  latter  may  express  its  disapproval  of  any  general 
aspect  of  the  Master  Plan  through  concurrent  resolution 
approved  to  that  effect.  Such  action  shall  stay  the 
part  so  objected  to  by  the  Legislature.-- 

9.   — Zoninq  regulations 

The  Board  shall  adopt,  among  others,  the  followinq 
regulations  to  implement  the  recommendations  of  the 
Master  Plan  of  Puerto  Rico,  or  it  partst 

(1)  Zoning  regulations 

(a)  establishing  by  districts  or  zones  the  use  and 
development  of  public  and  private  lands  and  buildings 
for  such  purposes  as  agriculture,  industry  trade, 
transportation,  residence,   public   or   semipubllc   and 
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civic   activites,  and  recreation,  including  beaches  and 
bathing  resorts? 

(b)  establishing  rehabilitation  and  imDrovement 
areas* 

(c)  facilitating  the  control  of  urban  exoansion  or 
growth  for  which  it  shall  establish  green  belts,  which 
will  be  lands  within  the  urban  zones,  or  surrounding 
urban  areas,  or  to  be  develooed,  or  along  highways,  as 
may  be  established  by  the  Board.  The  Ooard  shall 
determine  the  extension  of  such  green  belts  and  ths 
uses  to  which  same  may  be  devoted  and  no  other  use  may 
be  given  to  them  than  that  expressly  indicated  in  tho 
regulation.  The  areas  so  established  shall  be 
considered  as  urban  for  the  purposes  of  sections  1-30 
and  fll-86  of  this  title: 

(d)  oroviding  for  the  construction  of  buildings, 
including  the  height  of,  and  area  covered  by  buildings, 
and  density  of  population; 

(e)  oroviding  for  business  and  advertising  signs, 
in  connection  with  which  restrictions  may  be  ad90ted 
regarding  such  factors  as  size,  form,  location, 
situation  with  respect  to  the  building,  their 
illumination,  and  rejection  over  street  lines,  an^ 
elimination  thereof? 

(f)  establishing  the  proportion  of  the  lot  on  which 
may  be  constructed,  and  the  sizes  of  lots,  courts,  and 
other  open  spaces,  establishing  conditions,  norms,  and 
requirements  In  cases  of  normal  and  special  appeals: 

(g)  providing  for  the  development  of  hotels  and 
related  facl  I  itles: 


(h)  oroviding  for  the   development   of   parks   and 
recreational  facilities? 

(1)  providing  for  the  development  and  use  of  lands 
covered  by  special  projects  which  Implement  the 
recommendations  of  the  Master  Plan. 

The  zoning  regulations  adopted  as  herein  provided 
shall  apply  to  the  urban  areas  or  areas  to  be  urbanized 
and  may  Include  areas  of  an  urban  nature  In  more  than 
one   municipality.   These  regulations  may  be  applied  to 
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areas  outside  the  zoning  limits  when  such  application 
serves  to  control  urban  development  by  preserving  them 
for  agricultural  purposes.  The  Board  shall  see  that 
the  areas  determined  by  it  through  resolution  as 
agricultural  areas  be  not  used  for  purposes  other  than 
those  defined  as  agricultural  in  the  regulations. 

(2)  For  the  control  of  the  development  and  use  of 
beach  areas*  bathing  resorts  and  other  bodies  of  water 
for  the  protection  of  the  publ ic  in  teres t  as  well  as  to 
concessions   which,   for  the  use  of  beach  portions,  may 

»^^wn    Knnn   n.  ->  ^  .^       «  n  r.      r>  n  .»  »  n  ^  -f  I  ^  >«       ^  .  .  r,  .^  ^   r-  r^  r-  ~^  ^  M  *■   ^  .   .  ^    t    -   * 


(3)  To  govern  the  subdivision  of  lands  in  Puerto 
Rico.  This  regulation  may  include  in  its  provisions 
such  as  shall  refer,  on  the  basis  of  the  Master  Plan, 
to  the  forms  of  the  proposed  development  of,  and  use  of 
adjacent  lands  for,  streets,  light,  air  and 
pooulatlonal  density,  water,  drainage  and  sanitary 
installations,  size  and  shape  of  lotst  compulsory 
reserves  of  a  minimum  area  to  be  devoted  to  schools, 
libraries,  or  reading  rooms,  cultural  centers,  parks, 
commercial  uses,  churches  and  any  other  public  or 
private  use  necessary  for  the  development  of  the 
community?  necessary  provisions  to  facilitate 
developments  that  provide  lots  for  low-cost  dwellings. 
In  which  case  the  Board  shall  have  the  authority  to 
guarantee  In  any  legal  manner  that  the  price  and  other 
conditions  offered  by  the  proponent  for  the  sale  of  the 
lots  and  the  authorized  constructions  be  maintained. 
The  corresponding  officers  and  organizations  shall 
prepare  such  detailed  specifications  and  orders, 
inspections  and  certificates  as  may  be  necessary  to 
make  this  regulation  effective. 

In     adopting 
subdivisions   of 


anu        acnci:>,      lu      iiie     (jii>idr)t_t;     ui      uinei       uuiii-un     areas     SO 

as  to  avoid  Isolated  developments  and  encourage,  on  the 
contrary,  compact   developments?   to   the   agricultural 
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Imoortance  or  exceotional  beauty  of  the  lands,  because 
of  their  susceotlbi I Ity  to  floods,  or  other  similar 
social,  economic  and  physical  deficiencies. 

In  the  case  of  persons  who  wish  to  subdivide  their 
lands,  the  Hoard  shall  help  them  to  plan  th? 
disposition  and  development  of  their  subdivisions  The 
Board  may  offer  free  of  any  cost  the  necessary 
technical  aid  for  the  survey  and  preparation  of  plans 
of  registration,  in  causes  of  simolo  subdivisions  of 
those  lands  in  the  rural  zone  whose  owners  are  persons 
of  scarce  economic  means»-- 

9a.   --Special  cases 

When  any  section  within  whose  limits  authorization 
has  been  requested  for  any  project  of  simple 
subdivision,  development,  or  a  construction  or  use 
permit  presents  characteristics  so  special  which  make 
Impracticable  the  app I ic at  1 onof  the  requlatlons  that 
govern  for  that  zone,  and  the  approval  of  the  project 
undesirablet  due  to  factors  such  as  health,  safety, 
morals,  order,  defense,  economy,  oopulational 
concentration,  lack  of  facilities  or  public 
Imorovements,  more  adequate  use  of  the  lands,  or 
conditions  of  aesthetics  or  of  exceptional  beauty,  th^ 
Board  may,  for  the  protection  of  the  qeneral  welfare 
and  taking  into  consideration  said  factors,  deny 
authorization  for  such  project  or  permit.  In  these 
cases  the  Planning  Board  shall  hold  a  public  hearing, 
following  the  procedure  provided  by  section  16  of  this 
title,  before  deciding  on  the  submitted  project.  The 
Board  shall  deny  such  petition  while  the  conditions 
unfavorable  to  the  project  subsist,  even  when  the 
project  In  question  Is  comprised  within  those  permitted 
for  the  area  by  the  planning  regulations  In  force. 

The  Permit  Officer  shall  bring  to  the  consideration 
of  the  Board,  for  action  In  accordance  with  the 
procedure  established  In  the  preceding  paragraph,  a 
petition  presented  to  him  when  he  is  aware  of  the 
conditions  above  set  forth. -- 

10.   --Bonds 

In  lieu  of  the  completion  of  the  required 
installations,  services  and  facilities,  the  Board  may 
require   the   furnishing   of   performance  bonds  In  such 
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manner  as  the  Secretary  of  the  Justice  may  aoorove. 
The  Board  shall  notify  the  govprnment  organizations 
directly  related  with  the  requirei  Installation 
services  and  facilities  as  to  its  decision  to  such 
resoect.  These  orqani za t i ons  are  hereby  empowered  to 
fix  the  anount  of  the  bond  and  to  acceot  the  fumishinq 
of  such  bond.  The  bond  shall  be  furnished  throuqh 
deoosit  in  cash  under  the  safekeeoing  of  the  Secretary 
of  the  Treasury  of  the  total  or  oart  of  the  cost  of  the 
required  insta  I  I  at i onSt  services  and  facilities,  it 
being  discretional  on  the  organization  concerned  to 
require  an  additional  sum  for  incidentals  and  for  the 
correction  of  deficiencies:  or  by  surety  comoanieSt  in 
which  case,  and  should  the  organization  concerned  deem 
it  convenient,  the  bond  may  also  include,  a  sum  not 
exceeding  10  oercent  of  the  total  of  the  bond  to  answer 
for  such  exoenses  as  may  be  incurred  in  executing  said 
bond,  or  in  any  other  forms  that  the  Secretary  of 
Justice  may  aporove,  such  as  collateral  security, 
bondsmen  or  bank  deposits  in  the  form  of  escrow, 
subject  ot  the  legal  provisions  applicable  to  bonds  of 
this  nature.  The  provisions  of  this  section  in  no  way 
apply  to  the  construction  of  the  vicinal  facilities 
required  by  sections  30a-30q  of  this  title,  which  shall 
be  governed  by  those  sections  and  the  regulations 
adopted  for  those  purposes. 

Once  said  installations  are  completed  and  duly 
accepted  by  the  government  organization  directly 
related  with  same  and  after  this  fact  is  certified  to 
the  Board,  the  latter  may  require  the  furnishing  of 
bonds  in  such  form  as  the  Secretary  of  Justice  may 
approve,  either  through  the  deposit  in  cash,  under  the 
safekeeping  of  the  Secretary  of  the  Treasury  or  by  a 
surety  company,  to  guarantee  that  the  installations 
have  been  properly  consturcted.  The  amount  of  the  bond 
required  for  this  purpose  shall  not  be  greater  than  20 
percent  of  the  total  of  the  original  bond  given.  Said 
bond  shall  be  transacted  and  fixed  in  the  same  manner 
as  established  in  the  first  paragraph  of  this  section. 
Said  bond  or  liability  shall  cease  after  the  laose  of  a 
reasonable  term  stipulated  by  the  board  and  which  in  no 
case  shall  exceed  four  years. 

In  any  project  for  which  a  construction  or  use 
permit  is  issued  and  which,  because  of  the  nature 
thereof,  may  be  prejudicial  to  the  health,  safety  and 
general  welfare  of  the  present  and   future   inhabitants 
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of  abuttinq  areas*  as  determined  from  a  study  of  the 
petition,  the  Hoard*  the  Review  Committee  or  the  Permit 
Officer*  as  the  case  may  be,  may  require  as  a  condition 
for  the  issuance  of  the  requested  permit,  the 
furnishing  of  a  bond  covering  a  reasonable  oeriod  of 
time  that  shall  not  exceed  one  (1)  year,  durinq  which 
the  effect  of  the  activity  permitted  may  be 
ascertained.  This  bond  may  be  qiven  on  any  of  the 
forms  indicated  In  this  section  and  shall  guarantee 
that  the  Board  or  the  Permit  Officer,  as  the  case  may 
be,  may  order  the  carryinq  out  of  the  necessary  works 
to  correct  any  prejudicial  situation  resulting  from  the 
operation  of  that  activity.  The  bond  qiven  in 
accordance  with  the  procedure  herein  established  shall 
not  exonerate  the  holder  of  the  issued  permit  or  his 
successors  in  Interest  or  asslqns  from  answerinq  for 
any  action  brought  for  damages  caused  in  the  operation 
of  the  activity  covered  by  the  bond. 

Forfeiture  of  Cash  nonds.--When  the  bond  Is  in  the 
form  of  a  cash  deposit  it  shall  be  kept  by  the 
Secretary  of  the  Treasury  in  a  special  deposit  account, 
and  in  the  case  of  nonperformance,  the  Commonwealth  of 
Puerto  Rico  may,  through  the  organization  directly 
related  with  the  installations  and  before  which  the 
bond  was  furnished,  decree  the  forfeiture  on  the  bond, 
in  whole  or  in  part,  as  the  case  may  be,  and  the 
Secretary  of  the  Treasury  shall  transfer  in  whole  or  in 
part,  said  cash  deposit  and  place  it  at  the  disposal  of 
such     agency     or  agencies,     departments      or 

instrumentalities  of  the  Commonwealth  or  Municipal 
Government,  or  of  such  persons  as  the  organization 
before  which  the  bond  was  qiven,  may  indicate  to  the 
Secrtary  of  the  Treasury,  in  order  that  they  may  be 
devoted  directly  by  said  agency,  department,  or 
instrumentality,  or  by  any  entity  or  person  with  whom 
to  contract  for  the  construction  of  the  total  or  part 
of  the  required  facilities:  Provided,  further.  That  any 
balance  in  the  funis  forfeited  and  not  expended  in 
accordance  with  the  provisions  of  this  section,  shall 
be  covered  into  the  general  funds  of  the  public 
treasury. 

Injunctions  in  Cases  of  Nonoer f or mance . --The 
Secretary  of  Justice  may  Institute  in)unction  mandamus, 
or  any  other  appropriate  action  or  proceedings  to 
compel  the  principal  and/or  the  Insurer  to  effectuate 
said  construction  in  the  manner  required  by  the   Board, 
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In   accordance   with  the  sped f Icat ions  detailed  in  the 
bonded  oerformance  obligation. 

Return  of  Bonds  Executed  in  Soeclal  Cases. — In 
cases  where  the  subdivision  aooroved  by  the  Board  has 
not  been  made»  after  said  fact  is  shown  to  the  Board 
through  a  certificate  from  the  reqistry  of  orooertv  on 
the  state  of  the  property  or  lot,  and  the  Planning 
Board  adopts  a  resolution  annulling  and  leaving  without 
legal  effect  the  subdivision,  and  the  corresoonding 
registry  of  property  is  notified,  the  Commonwealth  of 
Puerto  Rico  may*  through  the  Board,  decree  the  return 
or  reimbursement  of  the  funds  kept  by  the  Secretary  of 
the  Treasury  as  bonds  given  and  executed  in  relation 
with  said  cases. -- 


13.   --Four-Year  Financial  Program 

For  the  purpose  of  supplying  information  and 
guidance  to  the  Executive  and  Legislative  Branches  of 
the  Commonwealth  Government  as  to  the  most  effective 
and  appropriate  means  of  accomplishing  the  Master  Plan, 
the  Board  shall  prepare  annually  a  four-year  financial 
program,  beginning  with  one  for  the  fiscal  years 
13fiZ-bk  to  1966-67.  This  program  shall  contain,  among 
other  parts,  a  general  outline  of  the  objectives  of  the 
Commonwealth  of  Puerto  Rico  with  regard  to  its 
economic,  social  and  physical  aspects,  as  well  as 
information  on  the  standards  and  programs  aimed  at 
attaining  such  objectives.  It  shall  contain  also 
descriptions  of  proposed  and  pending  capital 
Improvements  and  current  expenses  of  the  Government, 
including  its  public  instrumental i es  and  corporations, 
together  with  methods  which  in  its  opinion  can  be 
carried  out  by  the  Commonwealth  Government  for 
financing  them,  with  due  regard  to  the  public  interests 
and  to  proper  standards  of  public  economy.  In  the 
Financial  Program  the  Board  shall  include  without 
change  the  estimates  for  current  expenses  submitted  by 
the  Judiciary,  the  Legislative  Assembly,  quas i- j ud Ici a  I 
agencies,  and  the  Office  of  the  Governor,  The 
recommendations  of  the  Board  for  current  expenses  of 
all  departments  and  agencies  shall  be  a  lump  sum  total 
for  each  governmental  agency  or  important  function 
thereof.  The  Financial  Program  shall  state  the 
proposed  timing  and  general  estimates  of   cost   of   the 
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various  works  and  activities  oroposed  therein,  and 
shall  indicate  the  importance  of  the  existing 
relationships  of  said  program  to  the  master  plan  and 
projects  previously  carried  out  thereunder.  Said 
program  shall  also  include  estimates  reqardinq  the 
amount,  increase,  and  redemption  of  tho  Commonwealth 
public  debt,  as  well  as  the  amounts  and  sources  of 
Commonwealth  revenues.  The  program  shall  include, 
where  available,  information  as  to  receipts  and 
expenditures  from  federal  or  local  sources,  public 
enterprises  or  from  pension  and  other  trust  funds,  in 
order  to  complete  the  picture  of  the  economic  state  of 
the  Island.  Under  such  rules,  regulations  or  orders  as 
the  Governor  may  prescribe,  the  various  agencies, 
departments,  offices,  public  or  quasi-public 
enterprises,  municipalities  and  oolitlcal  subdivisions 
of  Puerto  Rico  shall,  annually  on  or  before  October  1, 
furnish  to  the  3oard  such  information,  estimates  and 
recommendations  as  said  Board  may  require,  and  said 
Board  shall  have  access  to,  and  the  riqht  to  examine, 
any  books,  documents,  papers,  or  records  thereof  to  the 
extent  that  said  Board  may  deem  it  necessary  for  the 
performance  of  its  functions.  In  the  preparation  of 
the  Financial  Program  the  Ooard  shall  give  dU'? 
consideration  to  the  recommendations  and  information  so 
submitted  and  to  those  submitted  by  other  interested 
persons,  and  to  that  end  said  Board  may  hold 
hearims  —  which  the  Director  of  the  Budget  or  his 
reoresen tat i ve  shall  be  invited  to  attend--and  shall 
require  such  reports  as  it  shall  deem  necessary  or 
desirable.  The  Roard  shall  hold  a  public  hearing  at 
which  all  interested  parties  shall  be  heard.  After 
revising  the  Board's  recommendations,  the  Governor 
shall  submit  the  Financial  Program  in  final  form  to  the 
LeqisI ature.-- 


15.   --Initiative?  scope  of  powers 

The  Board  has  powers  to  act  upon  its  own  initiative 
or,  at  its  discretion,  upon  request  by  any  official  or 
body  or  by  any  interested  citizen.  The  Board  shall  by 
regulation  indicate  in  what  form  and  in  compliance  with 
what  provisions  for  prior  notification  it  shall  accept 
proposals  for  consideration  by  it.  The  Board  may  aooly 
its  powers  either  in  whole  or  in  part  and  for  either 
the  entire  Commonwealth  of  Puerto  Rico  or  a  part  of  the 
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Commonwealth,  as  Its  1 ur 1 sd  Ic t ion  Is  determined  by  the 
Constitution  of  the  Commonwealth  and  the  Puerto  Rlcan 
Federal  Relations  Act. — 

16.   --Public  hearing  and  orocedures 

Before  adopting  and  amending  or  prooosinq  for 
adoption  or  amendment  any  regulationst  zoning  maos  and 
Master  Plans,  the  Roard  shall  hold  public  hearings  uPon 
at  least  five  days'  notice  of  the  time,  place  and 
nature  of  the  hearing  in  one  of  the  newspapers  of  the 
largest  circulation  In  the  locality,  and  in  any  other 
way  it  may  deem  adequate. 

Those  cases  in  which  the  board  must  enter  a 
resolution,  order,  decision  or  determination  may  be 
heard  by  the  Board  or  by  one  of  its  members,  or  by 
another  of  its  delegates  who  shall  be  an  officer  of  the 
Board,  by  following  the  procedure  hereinafter  provided. 

If  the  case  is  set  to  be  heard  by  a  member,  or  by 
an  officer  of  the  Board,  the  decision  thereof,  together 
with  a  statemnt  of  the  evidence  and  his  findings  of 
fact  and  conclusions  of  law,  as  well  as  any  other 
matters  pertinent  to  the  issue  set  forth  before  him, 
shall  be  filed  with  the  Board  for  decision. 

The  Board  is  hereby  authorized  in  cases  where  it 
may  so  deem  convenient  and  desirable,  to  delegate  the 
responsibility  of  holding  public  hearings  to  the  local 
Planning  committees,  the  Board  reserving  the  right  to 
be  represented  at  any  such  public  hearing  by  one  of  Its 
members,  by  the  head  of  the  Legal  Division  or  by  other 
delegate  appointed  by  it,  who  shall  have  the 
responsibility  of  informing  the  audience  about  the 
nature  of  said  hearings.  Once  the  hearing  is  closed 
and  within  the  term  to  that  effect  set  by  the  Board, 
which  shall  never  be  more  than  fifteen  (15)  days,  the 
local  planning  committee  shall  transmit  to  the  Board 
Its  recommendations,  together  with  a  statement  of  the 
evidence  and  its  findings  of  fact  and  conclusions  of 
law,  as  well  as  any  other  matter  pertinent  to  the  Issue 
set  forth  at  the  public  hearing  for  the  decision  of  the 
Board. 

The  Board  shall  have  an  official  seal  for  the 
proper  authentication  of  its  orders,  decisions, 
resolutions  or  determinations,  and  certified  copies   of 
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its  orders,  resolutions,  decisions  or  determinations 
issued  by  the  secretary  of  the  Board  under  the  seal 
thereof,  shaM  he  considered,  liKe  the  original, 
evidence  of  their  contents.-- 


23.   --Public  improvements  and  roads 

The  Master  Plan  shall  be  at  the  disposal  of  the 
Legislature,  and  of  each  individual  member  thereof,  and 
all  Federal  officials  and  bodies,  as  well  as  of  private 
persons,  in  the  exercise  of  their  respective  powers, 
rights  and  duties  relating  to  matters  covered  thereby. 
No  improvement,  acquisition,  sale,  or  change  in  the 
cases  of  land  or  other  property  of  the  Commonwealth  of 
Puerto  Rico,  or  any  of  Its  offices,  bureaus, 
departments,  commissions,  dependencies, 

instrumentalities,  governmental  corporations  or 
authorities,  and  municipalities,  or  of  any  public 
utility,  publicly  owned,  shall  be  authorized,  aided  or 
undertaken  in  whole  or  in  part  by  any  executive 
official  or  body  of  Puerto  Rico  unless  the  proposed 
location,  character,  and  extent  thereof  shall  not 
conflict  with  said  Master  Plan.  No  public  road  shall 
be  located,  projected,  built,  or  improved  in  Puerto 
Rico  by  any  official  or  body,  nor  shall  any  official  or 
body  furnish  lighting  service,  waterworks  or  sewer 
connections,  or  render  a  public  service  of  any  kind  on, 
to,  or  over  any  road  which  has  not  previously  received 
the  legal  status  of  a  public  road  under  a  law  for  the 
purpose,  unless  it  is  a  road  approved  under  sections  10 
and  11  of  this  title  or  unless  approved  by  the  Board. 
In  order  that  there  may  be  a  complete  coordination  in 
public  works,  the  Board  shall  adopt,  as  it  deems 
convenient,  the  necessary  standards  to  permit  the  best 
use  of  the  resources.  These  standards  shall  specify 
which  type  of  public  works  must  be  submitted  for  the 
consideration  of  the  Board  for  approval  or  disapproval. 
From  a  decision  of  the  Board  disapproving  a  public  work 
project  under  this  section  appeal  may  be  taken  within 
twenty  (20)  days  to  the  Governor,  who  may  amend,  alter, 
or  revoke  said  decision.  These  provisions  shall  not 
apply  to  any  public  itrprovement  or  acquisition 
authorized  or  otherwise  undertaken  exclusively  by  the 
United  States  Government. 

The  prohibitions  of  this  section  shall  not  apply  if 
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the  property  shall  have  been  acquired  or  contracted  for 
or  if  the  construction  of  the  work  shall  have  been 
actually  bequn  not  less  than  thirty  (30)  days  prior  to 
the  effective  date  of  the  requlatlons  concerned  and 
actually  In  progress  on  said  date. 

In  those  cases  which  shall  be  brouqht  to  the 
consideration  of  the  Roard  in  accordance  with  the 
standards  adopted  by  it,  no  construction  or  site  plans 
shall  be  made  or  caused  to  be  made  by  any  official  or 
body  without  the  Board's  having  first  authorized  the 
preparation  thereof,  upon  filing  of  a  consultation; 
Provided,  That  the  Ooard  may  by  resolution  exclude  from 
such  consultation  those  plans  which  due  to  their 
simple,  plain,  or  low-cost  nature,  it  may  believe 
should  not  be  submitted  to  its  consideration. 

Terms  and  Exempt  ions .--Any  such  matter  submitted  to 
the  Board  and  not  disapproved  within  a  period  of  sixty 
(6C)  days  shall  be  deemed  approved  unless  the 
submitting  official  or  body  consents  to  further  delay. 
These  provisions  shall  not  apply  to  preliminary  surveys 


nor  to  consu I tatlons.- 

?tt.      Buildings  and  land  uses 

The  Chairman  of  the  Planning  Board  of  Puerto  Rico 
shall  appoint  the  Permit  Official,  the  official  who 
directs  the  Bureau  of  Permits  for  the  term  and  at  the 
salary  fixed  by  law,  and  may  remove  said  official 
before  the  expiration  of  the  term  for  which  he  is 
appointed.  The  Chairman  of  the  Planning  Board  shall 
furthermore  approve  regulations  for  the  internal 
government  of  the  Oureau  of  Permits.  The  Permit 
Official  shall  issue  the  permits  necessary  for  the  use 
of  lands  and  buildings.  From  and  after  the 
effectiveness  of  the  zoning  regulations  in  accordance 
with  sections  1-30  and  01-86  of  this  title,  no  land  or 
building  nor  any  part  thereof  shall  be  used  except  in 
conformity  with  said  regulations  and  pursuant  to  a 
permit  granted  by  the  Permit  Official  in  accordance 
with  the  zoning  regulations  and  with  sections  1-30  and 
81-86  of  this  title,  or  for  the  purpose  for  which,  and 
to  the  extent  which,  it  was  being  used  at  the  time  said 
regulations  took  effect. 

The  Permit  Official  shall  issue  permits  which 
conform   to   said   regulations,   but  neither  he  nor  any 
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official  or  body  of  Puerto  Rico  shall  issue  any 
bulldlnq,  sanitary,  use,  or  other  oermit  which  does  not 
conform  to  said  regulations  and  to  the  street  and  road 
lines  provided  for  herein:  Provided,  That  in  the  cases 
In  which  the  Permit  Official  acts  contrary  to  this 
provision  the  Board  may  revoke  the  decision  issued. 
The  Permit  Official  shall  oass  upon  all  requests  for 
permits  wthin  sixty  (60)  days. 

Neither  shall  any  building,  sanitary,  or  use  permit 
be  Issued  for  any  building  or  structure,  not  for  any 
part  thereof,  on  any  land  located  within  the  highway  or 
street  lines  appearing  on  an  approved  highway  or  street 
plat  as  provided  in  section  II  of  this  title,  and 
signed  by  the  Governor  of  Puerto  Rico  or  which  is  in 
conflict  with  the  recommendations  of  the  Board 
pertinent  to  the  Master  Plan  adopted  by  it  in 
accordance  with  the  provisions  of  sections  1-30  and 
8 1-86  of  this  title. 

Any  person  violating  this  section  or  any 
regulation,  plat  or  map  shall  be  nuilty  of  a 
misdemeanor,  and  shall,  upon  conviction,  be  fined  not 
less  than  ten  (10)  dollars  nor  more  than  two  hundred 
(200)  dollars,  or  imprisoned  in  jail  for  not  more  than 
ten  (10)  days,  or  both  penalties,  in  the  discretion  of 
the  court.  Each  and  every  day  during  which  such 
violation  continues  shall  be  deemed  a  separate  offense. 
The  Secretary  of  Justice  of  Puerto  Rico,  in  the  name  of 
the  People  of  Puerto  Rico,  or  of  any  neighboring 
property  owner  or  occupant  who  is  or  would  be 
especially  damaged  by  any  such  violation,  may,  in 
addition  to  other  remedies  provided  by  law  institute. 
Injunction,  mandamus,  abatement  or  other  appropriate 
action  to  prevent,  enjoin,  abate,  vacate,  or  remove  any 
building  erected  or  any  building  or  use  made  or 
maintained  in  violation  of  sections  1-30  and  fil-86  of 
this  title  or  of  any  regulations  hereunder.  In  any 
action  or  proceeding  for  the  appropriation, 
condemnation,  or  taking  of  said  land,  or  in  any  action 
instituted  by  the  owner  of  such  land,  no  compensation 
or  damages  shall  be  awarded,  or  found  or  ordered  paid 
by,  or  recovered  from  the  public,  or  any  public  agency 
for  the  taking  of,  or  injury  to  any  building, 
structure,  or  part  thereof  built  or  erected  upon  land 
lying  within  any  such  platted  road  or  street  lines  as 
they  appear  on  the  plat,  except  in  the  case  of  such 
buildings   or   structures,   or   parts  thereof,  built  or 
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erected  in  accordance  wth  oermits  qranted  by  the  Board* 
as  provided  in  section  28  of  this  title. -- 

25.   --Subdivisions 

From  and  after  the  effective  date  of  apolicable 
subdivision  requlations  orovided  for  un-Jer  section  9  of 
this  title,  no  subdivision  of  land  within  Puerto  Rico 
shall  be  made,  and  no  olat  of  a  subdivision  of  lani 
shall  be  received?  for  recordinq,  no  act  or  transaction 
as  defined  in  section  2  of  this  title  shall  be  carried 
out,  and  no  permit  issued,  except,  and  to  the  extent, 
that  the  same  shall  comply  with  the  recommendations 
relative  to  the  Master  Plan  and  apolicable  regulations, 
and  shall  have  been  finally  approved  according  thereto 
by  the  Board:  Provided,  however.  That  the  Board  may,  in 
its  discretion,  approve  the  sale  or  lease  of  land  in 
subdivisions,  subsequent  only  to  the  preliminary 
aporoval  thereof  by  the  Board,  for  which  the  Board  is 
hereby  authorized.  Except  where  authorized  by  tho 
apDiicant,  unless  the  Board  shall  disapprove  a 
subdivision  olat  within  a  period  of  sixty  (60)  days 
after   the   submission   thereof,  the  said  olat  shall  be 

dPPmPd         tr»  \\t\\i  a  hoon  aonnn  uo  H  A  r<  «>-•  i  r- >  r>  >.  «♦ 


Any  person  who  violates  this  section  shall  be 
guilty  of  a  misdemeanor  and  upon  conviction  thereof 
shall  pay  a  fine  of  not  less  than  twenty-five  (25) 
dollars  nor  more  than  three  hundred  (309)  dollars  and 
an  additional  fine  in  the  same  amount  for  each  buildlnq 
or  structure,  erected  or  maintained,  or  permitted  to  be 
erected  or  maintained,  or  for  eacn  lot,  parcel,  or 
interest  therein  so  transferred,  sold,  or  leased,  or 
aqreed  to  be  sold  or  leased.  Each  and  every  day  on 
which  the  violation  subsists  shall  be  deemed  a  separate 
off  ense. 

The  statute  of  limitation  for  such  violation  shall 
be  five  (5)  years.  The  Secretary  of  Justice  of  Puerto 
Pico,  any  policeman,  or  any  other  officer  of  the  Puerto 
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Pico  Planninq  floari  may.  In  the  name  and  on  behalf  of 
the  PeoDio  of  Puerto  Rico*  file  the  proper  comolalnt, 
andt  at  the  request  of  the  Board,  the  Secretary  of 
Justice  shall  prevent  such  violation  by  an  action  for 
injunction  or  by  any  other  proceeding,  in  court  of 
competent  jurisdiction.  No  reqistrar  shall  receive  for 
record  any  plat  of  a  subdivision  not  finally  approved 
and  signed  by  the  Board,  or  any  conveyance  of,  or 
agreement  to  convey,  a  parcel  of  land  or  interest 
therein  within  a  subdivision,  unless  a  final  or 
preliminary  plat  approved  by  the  Board  shall  have  been 
recorded. 

The  execution  of  any  public  deed  or  any  private 
contract  regarding  subdivision  shall  be  ineffectual  if 
such  subdivision  has  not  previously  been  submitted  for 
the  consideration  of  the  Puerto  Rico  Planninq  Board  and 
been  approved  by  the  said  Board,  except  in  cases  in 
which  the  subdivision  regulations  permit  such 
subdivision:  Provided,  That  any  execution  by  public 
deed  or  private  contract  where  a  subdivision  is  made 
without  having  been  previously  submitted  and  approved 
by  the  Planning  Board,  when  it  be  necessary  therefor, 
shall  be  ratified  and  validated  if  prior  to  the  said 
execution  the  Planning  Board  approved  by  resolution  the 
subdivision  object  of  the  deed  or  private  contract. 

This  last  provision  shall  not  be  construed  in  the 
sense  of  permitting  the  recording  in  the  Property 
Registry  of  such  title  deeds  with  curable  defect  not 
accompanied  with  a  resolution  of  the  Planning  Board 
aporovlng,  verifying  or  validating  the  subdivision  of 
I  and. 


27.  --Board  of  Appeals  on  Constructions  and 
Subdiv  islons 

(a)  A  Board  of  Appeals  on  Constructions  and 
Subdivisions  is  hereby  created,  to  be  Known  in  sections 
1-30  and  81-86  of  this  title  as  the  "Board  of  Appeals", 
composed  of  five  (^3)  members  none  of  whom  shall  be  a 
member  or  employee  of  the  Puerto  Rico  Planning  Board, 
who  shall  be  appointed  by  the  Governor  of  Puerto  Rico 
by  and  with  the  advice  and  consent  of  the  Senate,  each 
for  a  term  of  six  (6)  years.  The  Governor  shall 
designate  one  of  these  five  members   of   the   Board   of 
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^Doeats  to  act  as  Chairman,  with  the  salary 
apoert aininq  to  a  member  of  the  Puerto  Rico  Planning 
Board.  The  other  four  members  shall  receive  as 
compensation  twenty-five  (25)  dollars  for  each  day  of 
fneetlnq.  The  Governor  of  Puerto  Rico  shall  designate 
also  two  (2)  alternate  members  to  substitute  for  the 
reqular  members  in  cases  of  vacancy,  absence,  sickness, 
or  disability  of  any  of  them.  One  of  such  aoDointments 
shall  fall  on  one  of  the  members  of  the  Board  of 
Appeals;  Provided,  That  said  alternate  member  shall 
receive  no  compensation  for  the  fulfillment  of  his 
functions  as  active  member  of  the  Board. 

(b)  In  the  event  of  a  vacancy  in  the  chairmanship, 
it  shall  be  filled  by  the  Governor  for  the  unexpired 
term.  During  any  temporary  absence  of  the  Chairiran, 
the  Governor  may  designate  one  of  the  members  of  the 
Board  of  Appeals  as  Chairman.  The  Chairman  shall  be 
the  executive  officer  and  may  appoint,  subject  to  the 
Personnel  Act,  sections  6U1-678  of  Title  3,  such 
technical  and  clerical  employees  as  may  be  required, 
and  may  also  contract  for,  without  competitive  bidding, 

all   other   necessary   adm ini s trat 1 veprof essiona I   and 
consulting  services  he  may  need. 

(c)  Any  appointed  member  may  be  removed  by  the 
Governor  for  good  cause  after  proper  notice  and 
hearing. 

(d)  The  Board  of  Appeals  shall  have  an  official 
seal  for  the  proper  authentication  of  its  orders, 
decisions,  resolutions  or  determinations  and  certified 
copies  thereof  Issued  by  the  Secretary  of  said  Board 
under  its  seal  shall  be  considered,  like  the  original, 
evidence  of  their  content. 

(e)  The  Board  of  Appeals  shall  meet  at  the  call   of 

Its  Chairman,  and  shall  make,  adopt  and  promulgate  the 
necessary  regulations  concerning  the  presentation, 
procedures  and  decisions  of  appeals.  Including  the 
holdinn  of  hearings  thereon  before  at  least  three  (3) 
members,  all  subject  to  the  provisions  of  section  20  o^ 
this  title. 

(f)  In  the  performance  of  the  duties  Imposed  on  him 
by  sections  1-30  and  81-fl6  of  this  title,  the  Chairman 
or  any  member  of  the  Board  of  Appeals  may  issue 
summonses  requiring  the  appearance  of  witnesses  and  the 
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presentation  of  all  kind  tsic]  of  documentary  evidence. 

The  chairman,  any  member  of  the  Board  of  Appeals, 
or  the  Secretary  thereof,  may  administer  oaths. 

If  a  summons  issued  by  the  Chairman  or  any  other 
member  of  the  Board  of  Appeals  is  not  duly  complied 
with,  the  Board  of  Appeals  may  appear  before  any  Part 
of  the  Superior  Court  of  Puerto  Rico  and  petition  the 
Court  for  an  order  enforcing  the  summons.  The  Superior 
Court  shall  give  preference  to  the  processing  and 
dispatch  of  said  petition  and  shall  have  authority  to 
Issue  subpoenas  compelling  the  appearance  of  witnesses 
or  the  presentment  of  any  data  or  information 
previously  required  by  the  Chairman  or  any  other  member 
of  the  Board  of  Appeals.  The  Superior  Court  shall  have 
power  to  punish  as  for  contempt  disobedience  to  these 
orders . 

Any  person  may  be  prosecuted  and  condemned  for 
perjury  committed  uPon  giving  testimony  before  the 
Board  of  Appeal s. 

(g)  Every  decision  of  the  Board  of  Appeals  shall  be 
adopted  by  a  majority  vote  and  the  vote  of  each  member 
shall  be  entered  uoon  the  minutes  of  the  Board,  which 
shall  be  public  documents  subject  to  examination  by  any 
Interested  citizen  during  reasonable  hours. 

28.   --Appeals 

(a)  Any  party  directly  Interested  in  the  Issuance 
or  refusal  of  a  building,  sanitary,  or  land  or  building 
use  permit,  or  affected  by  the  actions  or  resolutions 
of  the  Puerto  Rico  Planning  Board  on  simple 
subdivisions  cases  or  plats,  may  present  in  the  Board 
of  Appeals  certified  copies  of  any  decision  or  action 
of  the  Permit  Official,  or  of  any  decision  or 
resolution  of  the  Puerto  Rico  Planning  Hoard  in  the 
Issuance  or  refusal  of  a  building,  sanitary,  or  land  or 
building  use  permit  and  on  simple  subdivision  cases  or 
Plats  within  thirty  (30)  days  recKoninq  from  the  date 
of  the  deposit  in  the  mail  of  the  notice  of  the 
decision,  resolution  or  action,  to  be  reviewed  by  the 
Board  of  Appeals.  The  Board  of  Appeals  shall  hold  a 
hearing  with  notice  to  the  interested  parties,  and 
shall  enter  its  decisions  within  the  thirty  (30)  days 
after  said  hearing.   The  Board  of  Appeals  may  enter  any 
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order,  reauest,  decision  or  determination  as,  in  its 
opinion,  ought  to  be  made  (1)  in  consideration  of 
damages  caused  by  special  circumstances,  (2)  for 
arbitrary  refusal  to  issue  the  necessary  permits,  (3) 
Tor  any  other  reasons  authorized  by  the  regulations  of 
the  Puerto  Rico  Planning  noard  adopted  under  sections 
1-30  and  81-86  of  this  title?  and  to  that  end  the  Board 
shall  have  the  same  powers  of  the  official  or  body  fron 
whose  ruling  the  appeal  is  taken. 

(b)  Uoon  an  appeal  being  filed  with  the  Board  of 
Appeals  by  the  owner  of  any  land  located  between  the 
platted  lines  of  a  road  or  street  shown  on  any  plat  or 
map  adopted  pursuant  to  sections  1-30  and  81-36  of  this 
title,  with  the  approved  lines  of  said  street  or  road, 
and  after  a  public  hearing  as  provided  above,  the  Board 
of  Appeals  shall  have  the  power  to  grant  the  permit 
under  reasonable  requirements,  including  the  duration 
of  the  building  or  structure  or  of  the  part  thereof  on 
such  land,  if,  in  the  judgment  of  the  said  Board  of 
Appeals,  the  evidence  and  arguments  presented  to  It 
upon  such  appeal  show  that  the  property  of  the 
appellant  of  which  such  platted  road  or  street  forms  a 
part  will  not  yield  reasonable  returns  to  the  owner 
unless  such  permit  Is  granted  and  that  the  benefit  to 
the  public  from  the  refusal  of  such  permits  In  cases 
like  that  of  the  appellant  and  all  other  similar  cases 
would  not  be  commensurate  to  the  injury  which  would  be 
caused  to  the  applicants  for  such  permits. 

(c)  The  board  of  Appeals  may  consider  a  petition 
for  review  In  regard  to  any  action  or  decision  made  or 
adopted,  provided  said  petition  Is  filed  before  said 
Board  within  fifteen  (15)  days  reckoning  from  the  date 
of  the  mailing  of  the  notice  of  said  action  or 
declsl on. 

(d)  Any  party  aggrieved  by  any  action  or  decision 
of  the  Board  of  Appeals  in  regard  to  which  a  petition 
for  review  has  been  instituted  and  denied,  may  petition 
for  review  before  the  San  Juan  Part  of  the  Superior 
Court  of  Puerto  Rico  within  the  term  of  thirty  (30) 
days  reckoning  from  the  date  on  which  notice  of  the 
denial  of  the  petition  for  review  was  mailed. 

(e)  If  the  writ  of  review  is  granted,  it  shall  be 
the  duty  of  the  Board  of  Appeals  to  remand  to  the  court 
the  record  of  the  case  within   the   fifteen   (15)   days 
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following  the  issuance  of  the  writ. 

(f)  The  review  before  the  Suoerlor  Court  shall  be 
limited  exclusively  to  issues  of  law. 

28a.  --Review  of  Planninq  Hoard  decisions  on 
housinq  development  cases  or  d I ans 

Any  oarty  affected  by  an  action,  decision  or 
resolution  of  the  Puerto  Rico  Planninq  Board  on  housini 
dovelooment  cases  or  olans  in  regard  to  which  a 
petition  for  reconsideration  was  instituted  before  the 
Planninq  Board  within  the  first  thirty  days  (30)  from 
the  mailing  of  the  notice  of  such  action  or  decisiont 
and  was  denied  by  the  Board,  may  file  a  petition  for 
review  before  the  San  Juan  Part  of  the  Suoerlor  Court 
of  Puerto  Rico  within  the  term  of  thirty  (30>  days 
recKoning  from  the  date  notice  of  the  denial  of  the 
petition  for  review  was  mailed.  Development  shall  be 
understood  to  be  any  segregation,  division  or 
subdivision  of  a  tract  of  land  which,  because  of  the 
works  to  be  done  for  the  formation  of  the  lots,  is  not 
comprised  in  the  term  "simnle  subdivision". 

If  the  writ  of  review  Is  granted,  it  shall  be  the 
duty  of  the  Planning  Board  to  remand  to  the  court  the 
record  of  the  case  within  the  fifteen  (15)  days 
following  the  issuance  of  the  writ. 

Review  by  the  Superior  Court  shall  be  circumscribed 
exclusively  to  Issues  of  law. 

29.  — Local  planninq 

The  Board  is  hereby  authorized  to  create,  for  any 
municipality,  on  oetition  of  the  mayor  of  th-^ 
corresponding  municipality,  a  Local  Planning 
Commission,  composed  of  seven  (7)  members,  all 
residents  of  such  municipality,  of  which  not  more  than 
five  (5)  shall  belong  to  the  same  political  party. 
The  commissioners  shall  be  appointed  by  the  Board  and 
shall  hold  office  in  accordance  with  such  regulations 
as  the  Board  may  adopt  on  the  matter. 

Any  local  Planninq  Commission  thus  created  shall 
advise  the  Board,  either  when  consulted  by  it,  or  on 
its  own  initiative,  with  respect  to  any  planning 
problems   in   its   mun ic Ipa I  1 1 ty .   The  commission  shall 
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advise  the  Mayor  of  the  municipality,  when  consulted  by 
him,  with  resoect  to  any  planning  or  municlDal 
problems. 

The  Local  Planninq  Commission  shall  keep  the 
corresDondi nq  Mayor  and  Municloal  Assembly  duly 
informed  of  all  recommendations  made  by  it  to  the 
Board. 

30.   --Rural  and  agricultural  areas 

The  rural  areas  of  Puerto  Rico  are  expressly 
excluded  from  the  effects  of  section  2U  of  this  title, 
except  those  adjacent  to  the  towns  that  the  Hoard  may 
determine  form  a  nart  of  the  future  urban  development 
of  the  town  and  the  zones  determined  as  agricultural  as 
well  as  the  green  belts  that  may  be  approved  by  the 
Board  as  authorized  in  sections  1-30  and  81-86  of  this 
title?  Provided,  however.  That  the  Planninq  Board  is 
hereby  empowered  to  make  surveys  or  plans  with  regard 
to  unzoned  areas  which  are  eliminated  from  the  effects 
of  section  2t*  of  this  title  for  the  information  of  the 
Governor  of  Puerto  Rico,  the  Legislature  of  Puerto 
Rico,  and  the  general  public. 

30a.  Area  facilities  for  housing  deve  lopmen ts-- 
General  purpose 

The  purpose  of  sections  30a-30q  of  this  title  is  to 
ensure  that  the  minimum  basic  services  necessary  for 
everyday  living  be  provided  for  the  new  vicinities 
which  are  being  created  alongside  of  the  growing  urban 
area.  The  slightest  observation  of  the  constitution  of 
our  old  vicinities,  discloses  at  once  that  a  vicinity 
is  not  merely  a  conglomerate  of  dwellings.  Services 
and  facilities  such  as  concern  education,  health, 
recreation,  safety,  commerce,  cultural  and  social 
interchange,  and  religious  expression,  have  been  any 
indispensable  complement  to  the  old  vicinities.  The 
anticipation  of  the  neeo  of  making  such  basic  services 
available  to  the  new  housing  settlements — the  new 
vicinities  of  the  city  —  is  grounded  in  the  facilities 
and  services  already  available  in  the  existing 
vicinities,  in  response  to  the  needs  felt.  To  these 
ends,  the  Puerto  Rico  Planning  Board  Is  hereby 
authorized  to  require  certain  minimum  facilities  in 
approving  future  housing  developments,  as  hereinafter 
provided. -- 
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--Elementary  school 


The  Department  of  Education  shall  provide  the 
elementary  school,  or  else  reimburse  the  constructor  of 
the  development  for  the  cost  of  such  facility. -- 


30d.   --Cost  of  library,  cultural  center,  and   park 


area 


The  cost  of  the  library,  cultural  center, 
development  of  the  oark  area  for  the  use  of  children 
and  adults,  and  shelters,  shall  be  taken  into  account 
by  the  urbanizer  in  determining  the  cost  of  the 
residential  lots  and/or  housing  units,  as  the  case  may 
be,  according  to  the  proposed  development.-- 


30e. 


-Consultation  with  agencies  of  Commonwealth 
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The  Planning  Board  shall  consult  the  other 
deoar tments,  agencies  and  Instrumentalities  of  the 
Commonwealth  of  Puerto  Rico  in  charge  of  the  direction 
of  public  and  governmental  programs  and  functions 
related  to  vicinal  facilities  in  the  orooosed  housing 
devel opments. — 

30f*  --Exemptions;  deposit  for  future  facilities* 
distribution  of  cost 

Taking  into  account  the  existing  vicinal  facilities 
In  adjacent  areas,  the  scope  or  localization  of  the 
proposed  housing  developments,  and  other  analogous 
factors  which  may  render  the  requirement  unnecessary, 
the  Puerto  Rico  Planning  Board  shall  have  power  to 
exempt  from  all  or  part  of  such  vicinal  facilities. 
Provided,  that  In  housing  developments  of  lesser  scope 
or  proportions  the  Planning  Board  may  accent  that  the 
proponent  deposit  a  sum  of  money  which  is  sufficient  to 
cover  proportionately  the  future  vicinal  facilities  of 
the  vicinal  development;  Provided,  further.  That  such 
moneys  shall  be  deposited  In  a  special  account  in  the 
Department  of  the  Treasury,  to  be  devoted  to  the 
provision  of  the  vicinal  facilities  of  the  area  for 
which  it  Is  reserved. 

The  determination  of  the  amount  of  money  to  be 
required  of  the  proponent  as  a  deposit  proportionately 
to  cover  future  vicinal  facilities  of  the  vicinal 
development,  shall  be  based  on  such  norms  as  for  the 
purpose  may  be  expressly  set  forth  in  the  regulations 
to  be  adopted  by  the  Planning  Board  pursuant  to  section 
30g  hereof.  The  Planning  Board  shall  designate  a 
committee  for  the  preparation  of  such  norms,  which 
committee  shall  be  composed  of  a  representative  of  the 
Planning  Board,  a  representative  of  the  building 
industry,  and  the  Chairman  of  the  Board  of  Appeals  on 
Construction  and  Subdivisions  created  by  section  27  of 
this  title.  The  committee  shall  consider,  in  order  to 
establish  the  proportion  of  vicinal  facilities  to  be 
allotted  to  each  proposed  housing  development,  the 
number  of  residential  lots  and/or  housing  units  of  such 
development,  and  the  construction  cost  of  the  vicinal 
facilities  to  be  required.  The  norms  prepared  by  the 
committee  and  adopted  by  the  Planning  Board  In  the 
regulation  may  be  periodically  reviewed  by  the 
committee  itself  in  order  to  maKe  the  adjustments 
resulting  from  the  variations  due  to   the   increase   or 
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decrease  of  the  construction  cost.  The  norms  so 
revised  shall  be  submitted  as  amendments  to  the 
regulation  authorized  by  section  30g  hereof.-- 

30q.   --Regulations;  capacity  of  facilities 

The  board  shall  adopt  a  regulation  according, 
insofar  as  apDlicable*  to  the  provisions  of  sections 
16,  20  and  21  of  this  title,  which  regulation  sh^ll 
Include  in  Its  provisions  such  measures  as  may  be 
necessary  to  guarantee  the  construction,  Installation 
and  operation  of  the  vicinal  facilities  required  by 
sections  30a-30g  of  this  title:  Provided,  That  the 
capacity  of  the  vicinal  facilities  to  be  required  shall 
be  established  in  proportion  to  the  number  of 
residential  lots  and/or  housing  units  submitted  in  the 
proposed  housing  developments,  in  order  that  such 
facilities  may  be  adjusted  to  the  needs,  activities  and 
services  of  such  deve I opmen ts,-- 

31.   Bureau  of  Permits  — Creation:  Permit  Official 

A  Bureau  of  Permits  for  the  issuance  of  building 
permits  and  permits  for  the  use  of  lands  and  buildings 
is  hereby  created  in  the  Planning  Board.  This  Bureau 
Shall  be  under  the  direction  of  a  Permit  Official,  who 
shall  be  appointed  within  the  non-comoet i t i ve  service 
by  the  Chairman  of  the  Planning  Board. — 

^+3.  Building  regulations  — Adoption  by  Planning 
Board 

The  Puerto  Rico  Planning  Board  created  by  sections 
1-30  and  81-86  of  this  title,  is  hereby  authorized, 
empowered  and  directed  to  adopt  and  amend  as 
hereinafter  established,  regulations  which  shall  govern 
the  safety,  stability,  and  conditions  in  connection 
with  the  health  and  sanitation  of  all  buildings 
constructed  in  Puerto  Rico.  Said  regulations  m=»y 
Include  technical  provisions  on  construction  materials 
and  estimate  of  structures:  on  fire  prevention  and  exit 
facilities:  on  sanitary,  electric,  and  air  conditioning 
works;  on  special  provisions  relative  to  buildings  for 
public  use,  as  well  as  such  other  orovl<^ions  as  may  be 
deemed  necessary  to  promote.  Insure,  and  safeguard  in 
the  best  manner  the  health,  safety,  comfort,  and  common 
welfare;  and  such  administrative  provisions  dealing 
with  procedure;  Provided,  That  the  term  "building",  for 
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the  DuTDOses  of  sections  38  and  '♦'5-50  of  this  tltle» 
Includes  any  structure  to  be  oermanently  or  temporarily 
occupied  by  personst  animals,  or  property,  such  as 
houses,  temoles,  theaters,  offices,  Marehouses, 
factories,  quarantines,  schools,  hospitals,  stores, 
gradins,  re f rlqera t i ng  plants,  or  any  other  works  of  a 
similar  or  different  nature:  Provided,  further.  That 
the  power  hereby  vested  In  the  i^uerto  Rico  Planning 
Board  on  this  matter  Includes  that  of  restriction  and 
prohibition, -- 


56.   — Responsibilities  of  Planning  Hoard 
The  responsibilities  of  the  Poard  shall  beJ 

(a)  To  prepare  and  maintain  an  up-to-date  registry 
or  report  of  all  important  statistical  activities 
carried  out  or  Planned  to  be  carried  out  by  agencies  of 
the  Government  of  Puerto  Rico?  and  to  approve  the 
establishment  or  modifications  made  by  the  agencies  to 
important  statistical  activities. 

(b)  To  evolve  procedures  for  the  improvement  of  the 
efficiency  of  statistical  and  data-gathering  services 
of  governmental  agencies?  to  prepare  for  adaptation 
methods  and  standards  for  improving  the  research  and 
statistical  services  of  the  government,  including 
identical  classifications,  utilization  of  specimens, 
tabulation  and  data  analysis?  and  to  serve  as  a 
consulting  and  cooperation  center  to  statistical  units 
of  other  government  agencies. 

(c)  To  carry  out  continuous  reviews  of  government 
activities  and  programs  to  determine  the  statistical 
information,  or  Information  related  thereto,  required 
by  the  said  programs?  to  foresee  these  needs  and  to 
take  the  pertinent  measures  to  assure  that  these  needs 
shall  be  filled  in  a  satisfactory  and  adequate  manner, 

(d)  To  furnish  those  technical  services  that  for 
some  reason  cannot  be  obtained  by  the  agencies 
themselves  and  to  facilitate  the  exchange  of  such 
services  amoung  the  agencies. 

(e)  To  determine,  in  cooperation  with  the  agencies, 
the  specific  and  general  needs   for   training   in   this 
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field;  to  make  arrangements  to  develop  training 
sessions,  meetinqs,  conferences  and  assemblies  on 
statistics  and  to  use  any  other  means  tending  toward 
the  develooment  and  betterment  of  the  oersonnei  devoted 
to  such  worK  in  the  field  of  statistics  in  the 
Government  and  Puerto  Rico. 

(f)  To  counsel  and  advise  the  Bureau  of  the  Budget 
as  to  the  requests  and  applications  that  the  agencies 
may  make  for  new  appropriations  or  budgetary 
modifications  with  regard  to  personnel,  equipment  or 
statistical  activities. 

57.  Furnishing  and  use  of  information 

The  Chairman  of  the  Board  may  require  any  person 
established  in  Puerto  Rico  to  furnish  any  information 
or  statistical  data  that  may  be  necessary  for  3  better 
planning  of  the  economic  and  social  development  of 
Puerto  Rico»  as  well  as  to  carry  out  scientific 
investigations  on  the  different  asoects  of  the  Puerto 
Rican  economy  and  society.  The  information  or  data 
thus  furnished  shall  be  used  solely  for  the  purposes 
for  which  applied  for,  and  may  not  be  used  for  any 
other  purpose  without  the  previous  written 
authorization  of  the  person  who  furnished  it.  Nor  may 
the  data  so  furnished  be  filed  as  proof  in  any  court  of 
Justice  or  government  agency  against  the  person 
furnishing  same. 

58.  Regulations 

The  Chairman  of  the  Board  shall  have  the  power  to 
prescribe  rules  and  regulations  not  in  conflict  with 
the  provisions  hereof,  and  which  may  be  necessary  for  a 
better  compliance  with  its  provisions.  Such  rules  and 
regulations,  once  they  have  been  prescribed,  shall  have 
the  force  of  law  and  shall  be  binding  on  all  government 
agenci  es. 
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C.  Vermont:  The  Vermont  Statutes,  Title  10 »  Sec. 
6001  et  seq.f  as  amended  In  1973t  contain  a 
comorehensl ve  scheme  for  state  regulation  of 
development.  There  is  created  an  environmental  board 
appointed  by  the  Governor  (sec.  6021)  which  adopts  a 
"capability  and  development  plan"  (sec.  60^2)  and  a 
land  use  plan  (sec.  60'+3)  for  the  whole  state.  These 
plans  contain  broad  categories  of  use,  to  be 
implemented  by  local  zoning  subdivision  regulations. 
THe  plans  govern  all  "development"  as  defined  In  the 
statutes,  which  Includes  housing  projects  of  10  or  more 
units,  and  commercial  or  industrial  Improvement  on  more 
than  10  acres  under  single  ownership  within  a  five  mile 
radius  or  commercial  and  Industrial  Improvement  on  more 
than  one  acre  which  Is  not  under  municipal  zoning  and 
subdivision  regulation  (sec.   6001). 

A  state  permit  Is  also  requlrd  before  construction 
may  begin  on  any  development  or  any  subdivision  (sec. 
6081).  Applications  for  permits  are  filed  with  one  of 
the  nine  administrative  districts  created  by  the  state 
(sec.  6026,  6083).  Criteria  for  granting  a  permit 
include  the  environmental  effects  and  the  impact  of 
growth  on  the  locality  (sec.   6086  (a)  (9)  (A)). 


150 


There  is  also  state  control  of  mobile  hone  parks 
(Title  lOi  sec.  6201  et  seq.)t  with  a  state  Der-nlt 
required  (sec.  6231).  The  state  statutes  (sec.  6232, 
6235)  contain  the  equivalent  of  subdivision  regulations 
for  such  Darks. 
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VERMONT  STATUTES  ANNOTATED,  1973 

Title  10 

PART  5.  LAND  USE  AND  DEVELOPMENT 

Chapter  151.  State  Land  Use  and  Development  Plans 

Subchapter  1,  General  Provisions 

6001.   Definitions 

When  used  in  this  chapter: 

(1)  "3oard"  means  the  environmental  board. 

(2)  "Capability   and   development   plan"  means  the 
Plan  prepared  pursuant  to  section  60^12  of  this  title. 

(3)  "Development"  means  the  construction  of 
improvements  on  a  tract  or  tracts  of  land,  owned  or 
controlled  by  a  person,  involvinq  more  than  10  acres  of 
land  within  a  radius  of  five  miles  of  any  point  on  any 
involved  land,  for  commercial  or  industrial  purposes. 
"Development"  shall  also  mean  the  construction  of 
improvements  for  commercial  or  industrial  purposes  on 
more  than  one  acre  of  land  within  a  municipality  which 
has  not  adopted  permanent  zoning  and  subdivision 
bylaws.  The  word  "development"  shall  mean  the 
construction  of  houslnq  projects  such  as  cooperatives, 
condominiums,  or  dwellinqs,  or  construction  or 
maintenance  of  mobile  homes  or  trailer  parks,  with  10 
or  more  units,  constructed  or  maintained  on  a  tract  or 
tracts  of  land,  owned  or  controlled  by  a  person,  within 
a  radius  of  five  miles  of  any  point  on  any  Involved 
land.  The  word  "development"  shall  not  Include 
construction  for  farming,  logging  or  forestry  purposes 
below  the  elevation  of  2500  feet.  The  word 
"development"  also  means  the  construction  of 
Improvements  on  a  tract  of  land  Involving  more  than  10 
acres  which  is  to  be  used  for  municipal  or  state 
purposes.  In  computing  the  amount  of  land  involved, 
land  shall  be  included  which  is  Incident  to  the  use 
such  as  lawns,  parking  areas,  roadways,  leaching  fields 
and  accessory  buildings.  The  word  "development"  shall 
not  Include  an  electric  generation  or  transmission 
facility  which  requires  a  certificate  of  public  good 
under  section  2'tft  of  Title  30.   The  word   "development" 
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shall  also  mean  the  construction  of  Imorovements  for 
commercial.  Industrial  or  residential  use  above  the 
elevation  of  2500  feet, 

{!*)  "District  commission"  means  the  district 
environmental  commission. 

(5)  "Endangered  soecies"  means  those  species  the 
takinq  of  which  is  prohibited  under  rules  adopted  under 
chapter  70  of  Title  13. 

(6)  "Floodway"  means  the  channel  of  a  watercourse 
which  is  expected  to  flood  on  an  averane  of  at  least 
once  every  100  years  and  the  adjacent  land  areas  which 
are  required  to  carry  and  discharge  the  flood  of  the 
watercourse»  as  determined  by  the  secretary  of 
environmental  conservation  with  full  consideration 
qiven  to  upstream  impoundments  and  flood  control 
pro  J  ec  ts. 

17)  "Floodway  fringe"  means  an  area  which  is 
outside  a  floodway  and  is  flooded  with  an  average 
frequency  of  once  or  more  in  each  100  years  as 
determined  by  the  secretary  of  env  ironrrent  a  I 
conservation  with  full  consideration  qiven  to  upstream 
impoundments  and  flood  control  projects. 

(8)  "Forest  and  secondary  agricultural  soils"  means 
soils  which  are  not  primary  agricultural  soils  hut 
which  have  reasonable  potential  for  commercial  forestry 
or  commercial  agriculture*  and  which  have  not  yet  been 
developed.  In  order  to  qualify  as  forest  or  secondary 
agricultural  soils  the  land  containing  such  soils  shall 
be  characterized  by  location,  natural  conditions  and 
ownership  patterns  capable  of  supporting  or 
contributing  to  present  or  potential  commercial 
forestry  or  commercial  agriculture.  If  a  tract  of  land 
Includes  other  than  forest  or  secondary  agricultural 
soils  only  the  forest  or  secondary  agricultural  soils 
shall  be  affected  by  criteria  relating  specifically  to 
such  soi Is. 

(9)  "Historic  site"  means  any  site,  structure, 
district  or  archeo I o  ilea  I  landmark  which  has  been 
officially  Included  in  the  National  Register  of 
Historic  Places  and/or  the  state  register  of  historic 
places  or  which  is  established  by  testimony  of  the 
Vermont   Advisory  Committee  on  Historic  Preservation  as 
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being  historically  significant. 

(10)  "Land  use  olan"  means  the  plan  prepared 
pursuant  to  section  60^*3    of  this  title. 

(11)  "Lot"  means  any  undivided  interest  in  land  of 
less  than  10  acres*  whether  freehold  or  leasehold, 
including  but  not  limited  to  interests  created  by 
trusts,  partnerships,  corporations,  cotenancies  and 
contracts. 

(12)  "Necessary  wildlife  habitat"  means 
concentrated  habitat  which  is  identifiable  and  is 
demonstrated  as  being  decisive  to  the  survival  of  a 
species  of  wildlife  at  any  period  in  its  life  including 
breeding  and  migratory  periods. 

(13)  "Plat"  means  a  map  or  chart  of  a  subdivision 
with  surveyed  lot  lines  and  dimensions. 

(l^*)  "Person"  shall  mean  an  individual, 
partnership,  corporation,  association,  tion, 
unincorporated  organization,  trust  or  any  other  legal 
or  commercial  entity,  including  a  joint  venture  or 
affiliated  ownership.  The  word  "person"  also  means  a 
municipality  or  state  agency. 

(15)  "Primary  agricultural  soils"  means  soils  which 
have  a  potential  for  growing  food  and  forage  crops,  are 
sufficiently  well  drained  to  allow  sowing  and 
harvesting  with  irechanized  equipment,  are  well  supplied 
with  plant  nutrients  or  highly  resoonsive  to  the  use  of 
fertilizer,  and  have  few  limitations  for  cultivation  or 
limitations  which  may  be  easily  overcome.  In  order  to 
qualify  as  primary  agricultural  soils,  the  average 
slope  of  the  land  containing  such 

soils  does  not  exceed  15  percent,  and  such  land  is  of  a 
size  capable  of  supporting  or  contributing  to  an 
ecomonic  agricultural  operation.  If  a  tract  of  land 
includes  other  than  primary  agricultural  soils,  only 
the  primary  agricultural  soils  shall  be  affected  by 
criteria  relating  soeciflcally  to  such  soils. 

(16)  "Rural  growth  areas"  means  lands  which  are  not 
natural  resources  referred  to  in  section  6086(a)  (1) 
(A)  through  (F),  section  6086(a)  (8)  (A)  and  section 
6086(a)  (9)  (B) ,  (C) ,  (0),  (E)  and  (K). 
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(17)  "Shoreline"  means  tho  land  adjacent  to  the 
waters  of  laKes,  ponds,  reservoirs  and  rivers.  Shore 
lines  shall  include  the  land  between  the  mean  hiqh 
water  mark  and  the  mean  low  water  mark  of  such  surface 
waters . 

(13)  "Strf?am"  means  a  current  of  water  which  is 
above  an  elevation  of  1»500  feet  above  sea  level  or 
which  flows  at  any  time  at  a  rate  of  less  than  1.5 
cubic  feet  per  second. 

(19)  "Subdivision"  means  a  tract  or  tracts  of  land, 
owned  or  controlled  by  a  person,  which  have  been 
partitioned  or  divided  for  the  purpose  of  resale  into 
10  or  more  lots  within  a  radius  of  five  miles  of  any 
point  on  any  lot,  and  within  any  continuous  period  of 
10  years  after  the  effective  date  of  this  chapter.  In 
determininq  the  number  of  lots,  a  lot  shall  be  counted 
if  any  portion  is  within  five  miles. 


Subchapter  ?.  Administration 
6021.   Board;  vacancy:  removal 

(a)  An  environmental  board  is  created.  The  board 
shall  consist  of  nine  members  appointed  in  the  month  of 
February  by  the  governor,  with  the  advice  and  consent 
of  the  senate,  so  that  five  appointments  expire  in  each 
odd  numbered  year,  Elqht  of  the  members  shall  be 
appointed  for  a  term  of  four  years.  The  chairman 
(ninth  member)  shall  be  appointed  for  a  two  year  term. 

(b)  Any  vacancy  occurring  In  the  membership  of  the 
board  shall  be  filled  by  the  governor  for  the  unexpired 
portion  of  the  term. 

(c)  Members  shall  be  removable  for  cause  only, 
except  the  chairman,  who  shall  serve  at  the  pleasure  of 
the  governor. 

6026.   District  commissioners 

(a)  For  the  purposes  of  the  administration  of  this 
chapter,  the  state  Is  divided  into  nine  districts. 

(1)   District   No.    1,   comprising   administrative 
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district  1  as  orovlded  in  section  «+001  of  Title  3. 

(2)  District  No.  ?»  comDrisinq  administrative 
district  2  as  orovided  in  section  '♦001  of  Title  3. 

(3)  District  No.  3,  comprlslnq  administrative 
district  3  as  orovlded  in  section  i+OOl  of  Title  3. 

{«♦)  District  No.  i+t  comorisinq  administrative 
district  k  as  orovided  in  section  '♦001  of  Title  3* 
Gxcludlnq  the  towns  of  Addison,  BrldDort»  Bristol, 
Cornwall,  Ferrisburq,  Goshen,  Leicester,  Lincoln, 
Middlebury,  Monkton,  New  Haven,  Orwell,  Panton,  Ripton, 
Salisbury,  Shoreham,  Starksboro,  Vergennes,  Waltham, 
Weybridge  and  Whiting. 

(5)  District  No.  5,  comorlsing  administrative 
district  5  as  provided  in  section  <+001  of  Title  3. 

(6)  District  No.  6,  comnrising  administrative 
district  6  as  orovlded  in  section  t+OOl  of  Title  3. 

(7)  District  No.  7,  comprising  administrative 
district  7  as  orovided  in  section  t+OOl  of  Title  3. 

(8)  District  No.  8,  comorisinq  administrative 
district  8  as  provided  in  section  '♦001  of  Title  3. 

(9)  District  No.  9,  comprising  the  towns  of 
Addison,  Brldnort,  Bristol,  Cornwall,  Ferrlsburg, 
Goshen,  Leicester,  Lincoln,  Middleburyt  Monkton,  New 
Haven,  Orwell,  Panton,  Ripton,  Salisbury,  Shoreham, 
Starksboro,  Vergennes,  Waltham,  Weybridge,  and  Whiting. 

6027.   Powers 

(a)  The  board  and  district  commissions  shall  have 
the  power  to  compel  the  attendance  of  witnesses,  and 
require  the  production  of  evidence. 

(b)  The  powers  granted  to  the  board  under  this 
chapter  are  additional  to  any  other  powers  which  may  be 
granted  to  it  by  other  legislation, 

(c)  The  board  may  designate  or  establish  such 
regional  offices  as  it  deems  necessary  to  Irrnlement  the 
provisions  of  this  chapter  and  the  rules  adopted 
hereunder.    The   board   may   designate   or   require   a 
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re-ilonal  Dianninq  commission  to  receive  app  I  lea  t  i  ons  » 
provide  administrative  assistance,  investigations,  and 
make  recommendations. 

(d)  The  board,  when  it  determines  the  worKload  in 
any  district  Is  such  that  unreasonable  delays  will 
result,  may  at  the  request  of  an  overload  district 
authorize  the  district  commission  of  another  district 
to  sit  in  that  district  to  consider  applications. 

(e)  The  board  may  by  rule  allow  joint  hearings  to 
be  conducted  with  specified  state  agencies  or  specified 
municlpa I i  1 1 es. 

(f)  The  board  may  by  rule  establish  criteria  under 
which  applications  for  permits  under  this  chapter  may 
be  classified  In  terms  of  complexity  and  significance 
of  impact  under  standards  specified  in  section  608G  (^) 
and.  In  accordance  with  such  classification,  provide 
for  simplified  or  less  stringent  procedures  than  may 
otherwise  be  required  under  Sections  6083,  608't,  and 
6085  of  this  title  for  applications. 


Subchapter  3.  Use  and  Development  Plans 


60'tl.   Interim  capability  plan 

Prior  to  the  adoption  of  the  capability  and 
development  plan,  the  bocrd  shall  adopt  an  interim  land 
capability  and  development  plan  which  will  describe  the 
present  use  of  the  land  and  define  in  broad  categories 
the  capability  of  the  land  for  development  and  use 
based  on  ecological  considerations  and  which  plan  shall 
be  in  effect  until  the  adoption  of  the  land  use  plan, 
or  until  July  1,  1972»  whichever  first  occurs. 

60'+2.   Capability  and  development  plan 

The  board  shall  adopt  a  capability  and  development 
plan  consistent  with  the  interim  land  capability  pisn 
which  shall  be  made  with  the  general  purpose  of  guldlnq 
and  accomplishing  a  coordinated,  efficient  and  economic 
development  of  the  state,  which  will.  In  accordance 
with  present  and  future  needs  and  resources,  best 
promote    the    health,    safety,    order,    convenlenc 
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orosoerity  and  welfare  of  the  Inhabitants*  as  well  as 
efficiency  and  economy  in  the  process  of  devolopment. 
Including  but  not  limited  to,  such  distribution  of 
population  and  of  the  uses  of  the  land  for 
urbanization,  trade,  industry  habitation,  recreation, 
agriculture,  forestry  and  other  uses  as  will  tend  to 
create  conditions  favorable  to  transoort ati on ,  health, 
safety,  civic  activities  and  educational  and  cultural 
opportunities,  reduce  the  wastes  of  financial  and  human 
resources  which  result  from  either  excessive  congestion 
or  excessive  scattering  of  population  and  tend  toward 
an  efficient  and  economic  utilization  of  drainage, 
sanitary  and  other  facilities  and  resources  and  the 
conservation  and  production  of  the  supply  of  food, 
water  and  minerals.  In  addition,  the  plan  may 
accomplish  the  purposes  set  forth  in  section  kQZZ  of 
Title  2k, 

SC+Z.   Capability  and  development  plan 

1973  Capability  and  development  plan?  statement  of 
Intent  and  findings:   1973,  No.   85,  6,7,  provided: 

"(a)  This  act  (which  amended  805  of  Title  3  and 
60?5,  6027,  f-)0't3,  60/+6,  6001,  6085,  6086,  6089  of  this 
title  and  3f»8l  of  Title  32)  constitutes  the  capability 
and  development  plan  provided  for  in  section  60'+2  of 
Title  10,  and  is  adopted  by  the  general  assembly  for 
the  purposes  set  forth  in  that  section  and  in  section 
'♦302  of  Title  2t». 

"(b)  This  act  is  not  intended  and  shall  not  be 
construed  to  limit  in  any  way  the  freedom  of  any  person 
to  sell  or  otherwise  dispose  of  his  land  unless  by  so 
doing  he  will  create  a  subdivision  as  defined  by 
section  6001  (18)  [So  In  orqlnal.  Probably  should  be 
(19).)  of  Title  10. 


•Sec, 


Legislative  findings 


"(a)  In  order  to  provide  general  and  uniform 
policies  on  land  use  and  development  to  municipal, 
regional,  and  state  governmental  agencies,  for  their 
guidance  and  consideration,  and  to  provide  the  basis 
for  the  Vermont  land  use  plan  to  be  adopted  under 
section  60'*3  of  Title  10,  the  general  assembly  hereby 
finds  and  declares  as  follows: 
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••PLANNING  FOR  LAND  USE  AND  ECONOMIC  DEVELOPMENT 

"(1)  THE  CAPABILITY  OF  THE  LANO 

"The  capability  of  land  to  support  development  or 
subdivision  provides  a  foundation  for  judgment  of 
whether  a  proposal  of  development  or  subdivision  Is 
consistent  with  policies  designed  to  make  reasonable 
use  of  the  staters  resources  and  to  minimize  waste  or 
destruction  of  irreplaceable  values.  Accordingly,  such 
information  regarding  the  physical  characteristics  of 
land  as  is  found  in  the  interim  land  capability  an i 
development  plan  adopted  under  section  bQt*l  of  Title 
10»  and  as  may  hereafter  be  adopted  as  a  rule  of  the 
environmental  boari,  shall  be  considered  a  part  of  this 
canabiiity  and  development  plan. 

"(2)  UTILIZATION  OF  NATURAL  RESOURCES 

•'Products  of  the  land  and  the  stone  and  minerals 
under  the  land»  as  well  as  the  beauty  of  our  landscape 
are  principal  natural  resources  of  the  state. 
Preservation  of  the  agricultural  and  forest 
productivity  of  the  land*  and  the  economic  viability  of 
agricultural  units,  conservation  of  the  recreational 
opoortunity,  afforded  by  the  state's  hills,  forests, 
streams  and  lakes,  wise  use  of  the  state's 
non-renewable  earth  and  mineral  reserves,  and 
protection  of  the  beauty  of  the  landscape  are  matters 
of  public  good.  Uses  which  threaten  or  significantly 
inhibit  these  resources  should  be  permitted  only  when 
the  public  interest  is  clearly  benefited  thereby. 

••(3)  PUBLIC  AND  PRIVATE  CAPITAL  INVESTMENT 

•'(A)  A  balance  of  public  and  private  capital 
Investment  determines  the  economic  well-being  of  a  town 
or  region.  An  area  of  industrial,  recreational,  or 
residential  growth  requires  highways,  schools, 
utilities,  and  services  the  cost  of  which  is  borne  in 
large  part  by  others.  A  settled  area,  with  a  full 
complement  of  public  services,  needs  continuing  private 
caoital  investment  to  create  a  tax  base  to  pay  for  the 
services.  Increased  demands  for  and  costs  of  public 
services,  such  as  schools,  road  maintenance,  and  fire 
and  police  protecfion  must  be  considered  in  relation  to 
available  tax  revenues  and  reasonable  public  and 
private  caoital  Investment.   The  location  and   rate   of 
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"(n)  Consideration  must  be  given  to  the 
consequences  of  growth  and  develooment  for  the  region 
and  the  state  as  well  as  for  the  community  in  which  it 
takes  Diace.  An  activity  or  project  that  imposes 
burdens  or  deprivations  on  other  communities  or  the 
state  as  a  whole  cannot  be  justified  on  the  basis  of 
I  oca  I  benef  i  t  a  lone. 

"{I*)    PLANNING  FOR  GROWTH 

"(fl)  Strip  develooment  along  highways  and  scattered 
residential  development  not  related  to  community 
centers  cause  increased  cost  of  qovernmentt  congestion 
of  highways,  the  loss  of  prime  agricultural  lands* 
overtaxing  of  town  roads  and  services  and  economic  or 
social  decline  in  the  traditional  community  center, 

(fi)  Provision  should  be  made  for  the  renovation  of 
village  and  town  centers  for  commercial  and  industrial 
development,  where  feasible,  and  location  of 
residential  and  other  development  off  the  main  highways 
near  the  village  center  on  land  which  is  other  than 
primary  agricultural  soil. 

"(C)  Planning  at  all  levels  should  provide  for  the 
development  and  allocation  of  lands  and  resources  of 
existing  cities,  towns,  and  villages  generally  in 
proportion  to  their  existing  sizes  as  related  to 
distribution  state-wide  and  a  projection  of  the 
reasonably  expected  population  increase  and  economic 
growth,  unless  a  community,  through  duly  adopted  plans, 
makes  the  determination  that  it  desires  and  has  the 
ability  to  accommodate  more  rapid  growth, 

"(0)  Consistent  with  all  other  policies  and 
criteria  set  forth  in  this  act,  develooment  as  defined 
in  section  6001  of  this  chapter  in  areas  which  are  not 
natural  resources  as  referred  to  in  paragraph  (9)  of 
this  section  should  be  nermitted  at  reasonable 
population   densities   and   reasonable  rates  of  growth. 
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with  emohasls  on  cluster  planninq  and  new  community 
planning  designed  to  economize  on  the  costs  of  roads* 
utilities  and  land  usage. 

"(5)  SEASOMAL  HOME  DEVELOPMENT 

"Seasonal  homi^s  not  only  are  convertible  to 
permanent  homes  but  are  often  so  converted  and  may 
require  increased  municipal  and  public  services. 
There  should,  therefore,  be  imposed  such  conditions 
upon  a  seasonal  home  development  or  subdivision  as 
should  be  imposed  upon  a  permanent  residential 
development  or  subdivision. 

"(6)  GENERAL  POLICIES  FOR  ECONOMIC  DEVELOPMENT 

"(A)  In  order  to  achieve  a  strong  economy  that 
provides  satisfying  and  rewarding  job  and  investment 
opportunities  and  sufficient  income  to  meet  the  needs 
and  aspirations  of  the  citizens  of  Vermont,  econo^nic 
development  should  be  pursued  selectively  so  as  to 
provide  maximum  economic  benefit  with  minimal 
environmental  impact. 

"(B)  Any  effort  which  directly  or  Indirectly 
accelerates  economic  growth  should  be  consistent  with 
local,  regional  and  state  objectives. 

"(C)  One  of  the  long-range  benefits  to  the 
community  of  commercial  and  industrial  development 
should  be  to  provide  stable  employment  opportunities  at 
all  economic  levels,  partlculary  for  Vermont's 
unemployed  and  underemployed. 

"(7)  SPECIFIC  AREAS  FOR  RESOURCE  DEVELOPMENT 

"The  flow  of  cash  into  Vermont  to  pay  for  goods 
manufactured  in  the  state,  grown  in  the  state,  or  mined 
and  quarried  in  the  state,  and  to  oay  for  services 
offered  in  the  state  of  out-o f -s tat er s  Is  of  prlmnry 
importance  to  the  state's  economy.  Enterprises  adding 
the  greatest  value  by  conversion  of  native  raw 
materials  or  the  products  of  the  land  are  particularly 
beneficial  to  the  public  interest. 

"(ft)  PLANNING  FOR  HOUSING 

"(A)  Opportunity  tor  decent  housing  is  a  basic  need 


161 


Vermont 


of  air  Vermont's  citizens.  A  decent  home  in  a  suitable 
living  environment  is  a  necess3ry  element  for 
protecting  the  health,  safety,  and  general  welfare  of 
the  public.  The  housing  requirement  for  Vermont's 
expanding  resident  population,  particularly  for  thos? 
citizens  of  low  or  moderate  income,  must  be  met  by  the 
construction  of  new  housing  units  and  th? 
rehabilitation  of  existing  substandard  dwellings.  It 
is  in  the  public  Interest  that  new  or  rehabilitated 
housing  should  be:  safe  and  sanitary:  available  in 
adequate  supply  to  meet  the  reauirements  of  all 
Vermont's  residents?  located  conveniently  to  employment 
and  commercial  centers:  and,  coordinated  with  the 
provision  of  necessary  public  facilities  and  utilities 
and  consistent  with  municipal  and  regional  plans. 

"(B)    Sites    for   multi-family  and   manufactured 

housing  should  be  readily  available  in   locations   not 

inferior  to  those  generally  used  for  single-  family 
conventional  dwellings. 

"(C)  There  should  be  a  reasonable  diversity  of 
housing  typos  and  choice  between  rental  and  ownershio 
for  all  citi7ens  in  a  variety  of  locations  suitable  for 
residential  development  and  convenient  to  employment 
and  commercial  centers. 

"RESOURCE  USE  AND  CONSERVATION 

"(9)  NATURAL  RESOURCES  SPECIFICALLY  PROVIDED  FOR 

"Those  natural  resources  referred  to  in  section 
6086(a)(1)(A)  "Headwaters", ( R)  "Waste  disposal",  (C) 
"Water  Conservation",  (D)  "F I oodp I ains",  (E) 
"Watercourses",  and  (F)  "Shorelines",  and  section 
6086(a) (S) (A)  "Wildlife  habitat  and  endangered 
species",  and  section  6086 ( a )  ( 9)  (0)  "Primary 
agricultural  soils",  (C)  "Forests  and  secondary 
agricultural  soils",  (D)  "Earth  resources",  (E) 
"Extraction  of  earth  resources",  and  (K)  "Development 
affecting  public  investments"  should  be  planned  for 
development  and  use  under  the  principles  of 
environmental  conservation  set  forth  in  those  sections. 

(10)  RECREATIONAL  RESOURCES 

"(A)  The  use  and  development  of  land  and  waters 
should   occur   in   such   a   way  as  not  to  significantly 
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diminish  the  value  and  availability  of  outdoor 
recreational  activities  to  the  people  of  Vermont,  i 
including  hunting,  fishinq»  hikina,  canoeing  and 
bo=itlnq,  skiinq»  horseback  ridinqt  snowmob  i  I  Ing,  and 
other  outdoor  recreational  activities. 

"IH)  The  effects  of  development  and  subdivision  on 
availability  of  and  access  to  lands  which  provide 
opportunities  for  outdoor  recreation  should  be 
considered,  and  such  availability  or  access  should  be 
provided  for  where  feasible. 

"(ll)  SPECIAL  AREAS 

"Lands  that  include  or  are  adjacent  to  sites  or 
areas  of  historical,  educational,  cultural,  scientific, 
architectural  or  archeo I og lea  I  value.  Including  those 
designated  by  the  rules  of  the  environmental  board, 
should  only  be  developed  in  a  manner  that  will  not 
significantly  reduce  that  value  of  the  site  or  area. 
Sites  or  areas  which  are  in  danger  of  destruction 
should  be  placed  In  whatever  form  of  public  or  private 
ownershio  that  would  best  maintain  and  utilize  their 
va I ue  to  the  publ ic. 

"(12)  SCENIC  RESOURCES 

"The  use  and  development  of  lands  and  waters  should 
not  significantly  detract  from  recognized  scenic 
resources  including  river  corridors,  scenic  highways 
and  roads,  and  scenic  views.  Accordingly  conditions 
may  be  imposed  on  development  In  order  to  control 
unreasonable  or  unnecessary  adverse  effects  upon  scenic 
resources. 

"(13)  CONSERVATION  OF  ENERGY 

"Energy  conversion  and  utilization  depletes  a 
limited  resource,  and  produces  wastes  harmful  to  the 
environment,  while  tacilitating  our  economy  and 
satisfying  human  needs  essential  to  life.  Energy 
conservation  should  be  actively  encouraged  and  wasteful 
practices  discouraged. 

"(lit)  TAXATION  OF  LAND 

"Land  should  be  appraised  and  assessed  tor  tax 
purposes  on  the  use  of  the  land   consistent   with   this 
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act   and   any   other   state   or  local  law  or  requlatlon 
affecting  current  or  prospective  u'^e  of  land. 

"GOVERNMENT  FACILITIES  AND  PUBLIC  UTILITIES 

"(15)  PLANNING  FOR  GROWTH 

"The  development  and  provision  of  qovernmental  and 
public  utility  facilities  and  services  should  be  based 
upon  a  projection  of  reasonably  exoeceR  70»  GENpulatlon 
increase  and  economic  qrowth*  and  should  recoqnize  the 
limits  of  the  state's  human,  financial,  and  natural 
resources. 

"(16)  PUBLIC  FACILITIES  OR  SERVICES  ADJOINING 
AGRICULTURAL  OR  FORESTRY  LANDS 

"The  construction,  expansion  or  provision  of  public 
facilities  and  services  should  not  significantly  reduce 
the  resource  value  of  ad)oinIng  agricultural  or 
forestry  lands  unless  there  is  no  feasible  and  prudent 
alternative,  and  the  facility  or  service  has  been 
planned  to  minimize  its  effect  on  the  adjoining  lands. 

"(17)  PLANNING  FOR  TRANSPORTATION  AND  UTILITY 
CORRIDORS 

"The  development  and  expansion  of  governmental  and 
public  utility  facilities  and  services  should  occur 
within  highway  or  public  utility  rights-of-way 
corridors  In  order  to  reduce  adverse  physical  and 
visual  impact  on  the  landscape  and  achieve  greater 
efficiency  in  the  expenditure  of  public  funds. 

"(18)  TRANSPORTATION  SYSTEMS 

"Safe,  convenient  and  economical  transportation  is 
essential  to  the  people  and  economy  of  Vermont  and 
should  be  planned  so  as  to  conform  to  and  further  the 
purposes  of  this  act.  Highway,  air,  rail  and  other 
means  of  transportation  should  be  mutually  supportive, 
balanced  and  integrated.  The  transportation  system 
should  provide  convenience  and  service  which  are 
commensurate  with  need  and  should  respect  the  integrity 
of  the  natural  environment.  New  construction  or  major 
reconstruction  of  roads  and  highways  should  provide 
paths,  tracks  or  areas  solely  for  use  by  pedestrian  or 
other   non-motorized   means   of    transportation    when 
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economically  feasible  and  in  the  public  interest. 

"(19)  PLANNING  FOR  WASTE  DISPOSAL 

"Development  which  is  responsible  for  unique  or 
larqe  amounts  of  waste  should  be  permitted  only  if  it 
can  be  demonstrated  th3t  available  methods  will  allow 
the  environment  to  satisfactorily  assimilate  the  waste 
and  that  the  public  can  finance  tha  disposal  method 
without  assuming  an  unreasonable  economic  burden." 

BCtS.   Land  use  plan 

After  the  adoption  of  a  capability  and  development 
plan,  the  board  shall  adopt  a  land  use  plan  based  on 
the  capability  and  development  plan  which  shall  consist 
of  a  map  and  statements  of  present  and  prospective  land 
uses  based  on  the  capability  and  development  plan, 
which  determine  in  broad  categories  the  proper  use  of 
the  lands  in  the  state  whether  for  forestry, 
recreation,  agriculture  or  urban  purposes,  the  plans  to 
be  further  implemented  at  the  local  level  by  authorized 
land  use  controls  such  as  subdivision  regulations  and 
zoning.  The  land  use  plan  shall  not  be  construed  to 
govern  the  construction  of  improvements  or  the 
subdivision  of  land  unless  such  activities  fall  within 
the  definition  of  "development"  and  "subdivision"  under 
section  6001  of  this  chapter.  In  the  preparation  of  a 
land  use  plan,  full  account  and  consideration  shall  be 
given  to  duly  adopted  regional  plans  and  duly  adopted 
town  plans,  capital  programs  and  municipal  bylaws 
pertaining  to  land  use.  The  land  use  plan  shall  also 
serve  as  the  basis  for  non-requ I atory  as  well  as 
regulatory  approaches  to  implement  the  capability  and 
development  plan.  The  non-regulatory  approaches  may 
Include  public  acquisition  of  land  and  easements, 
resource  payments  to  private  landowners  permitting 
public  use  of  their  lands,  and  taxation  of  land 
consistent  with  this  act  and  any  other  state  or  local 
law  or  regulation  affecting  current  or  prospective   use 


60'*'*.   Public  hearings 

(a)  The  board  shall  hold  public  hoarings  for  the 
purpose  of  collecting  information  to  be  used  in 
establishing  the  capability  and  development  plan,  land 
use  plan,  and  interim  land  capability  plan.   The  public 
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hearlnqs  may  be  held  In  an  approDrlate  area  or  areas  of 
the  state  and  shall  be  conducted  according  to  rules  to 
be  established  and  published  by  the  board. 

(b)  The  board  may,  on  Its  own  motion  or  on  petition 
of  an  interested  aqency  of  the  state  or  =»ny  regional  or 
local  planning  commission,  hold  such  other  hearings  as 
it  may  deem  necessary  from  time  to  time  for  the  purpose 
of  obtaining  information  necessary  or  helpful  in  the 
determination  of  its  policies,  the  carrying  out  of  its 
duties,  or  the  formulation  of  its  rules  and 
regu I  at  ions. 

(c)  At  least  one  public  hearing  shall  be  held  in 
each  district  prior  to  adoption  of  a  plan  pursuant  to 
sections  dCk?  and  60^3  of  this  title.  Notice  of  a 
hearing  shall  be  furnished  each  mun ic i oa I i ty ,  and 
municipal  and  regional  planning  commission  in  the 
district  where  the  hearing  is  to  be  held  not  less  than 
fifteen  days  prior  to  the  hearing. 

(d)  The  provisions  of  chapter  25  of  Title  3  shall 
not  apply  to  the  hearings  under  this  section. 

bCtS.   Submission  to  planning  commissions 

Prior  to  approval  of  a  o I  an  by  the  board  tha 
tentative  o I  an  shall  be  submitted  to  each  municioal  and 
regional  planning  commission,  which  shall  forward  its 
comments  and  recommendations,  if  any,  to  the  board 
within  30  days.  The  board  shall,  prior  to  approval  of 
the  plan,  consider  all  such  comments  and 
recommendations*  make  such  changes  In  the  plan  as  it 
deems  appropriate,  and  convey  its  specific  responses  to 
tho  respective  planning  commissions  from  which  the 
comments  and  recommendations  originated. 

GCtG.   Approval  of  governor  and  legislature 

(a)  Upon  aporoval  of  a  capability  and  development, 
land  use  or  interim  land  capability  plan  by  the  board, 
it  shall  submit  the  plan  to  the  governor  for  approval. 
The  governor  shall  approve  the  plan,  or  disapprove  the 
Plan  or  any  portion  of  a  plan,  within  30  days  of 
receipt.  If  the  governor  fails  to  act,  the  plan  shall 
be  deemed  approved  by  the  governor.  This  section  and 
section  eOitS  of  this  title  shall  also  apply  to  any 
amendment  of  a  plan. 
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(b)  After  aoDroval  by  the  governor,  plans  pursuant 
to  sections  b0h2  and  60'*3  of  this  title  shall  be 
submitted  to  the  qeneral  assembly  when  next  In  session 
tor  aporovil.  A  plan  shall  be  considered  adopted  for 
the  purposes  of  section  60ft6(3)  (91  of  this  title  when 
adopted  by  the  act  of  the  general  assembly.  No  permit 
shall  be  Issued  or  denied  by  a  district  commission  or 
environmental  board  which  is  contrary  to  or 
inconsistent  with  a  local  plan,  capital  program  or 
municipal  bylaw  governing  land  use  unless  it  Is  shown 
and  specifically  found  that  the  proposed  use  will  have 
a  substantial  Impact  or  effect  on  surrounding  towns, 
the  region  or  an  overriding  Interest  of  the  state  and 
the  health,  safety  and  welfare  of  the  citizens  and 
residents  thereof  requires  otherwise. 

bOk7,       Changes  In  boundaries 

(a)  After  final  adoption,  any  department  or  agency 
of  the  state  or  a  municipality,  or  any  property  owner 
or  lessee  may  petition  the  board  for  a  change  in  the 
boundary  of  any  district  created  under  section  SGk3  of 
this  title  or  the  capability  of  land  for  a  use  under 
sectipn  60'tl  of  this  title. 

(b)  Within  10  days  of  receipt,  the  board  shall 
forward  a  copy  of  the  petition  to  the  district 
commission  and  regional  planning  agency  for  comments 
and  recommendations.  If  no  regional  planning 
commission  exists,  the  copy  shal I  be  sent  to  the 
affected  municipal  planning  commissions  and 
municlpa I i  t  i  es. 

(c)  After  60  days  but  within  120  days  of  the 
original  receipt  of  a  petition,  the  board  shall 
advertise  a  public  hearing  to  be  held  in  the 
appropriate  county.  The  board  shall  notify  the  persons 
and  agencies  that  have  an  Interest  in  the  change  of  the 
time  and  place  of  the  hearing. 

(d)  With  respect  to  petitions  relating  to  section 
eOifS  of  this  title  no  change  shall  be  approved  unless 
the  petitioner  has  submitted  proof  that  the  area  is 
needed  for  a  use  other  than  that  for  which  the  district 
in  which  it  is  situated  is  classified,  and  the 
following  requirements  have  been  fulfilled: 
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(1)  The  petitioner  has  submitted  oroof  that  tha 
1  anrl  is  usable  and  adaotable  for  the  use  for  which  it 
is  proposei  to  be  classified,  and 

(2)  Conditions  and  trends  of  development  have  so 
chanqed  since  the  adoption  of  the  present 
classification  that  the  proposed  classification  is 
reasonab I e. 

(e)  With  respect  to  petitions  relatina  to  section 
BQi+l  of  this  title  no  chanqe  shall  be  allowed  unless 
the  land  is  capable  of  sustaining  the  use  proposed. 

(f)  The  applicant,  any  person  or  municipality 
directly  affected,  who  is  aggrieved  may  appeal  to  the 
supreme  court  as  in  section  6n89(b)  of  this  title. 


Subchapter  k.      Permits 
6081.   Permits  required;  exemptions 

(a)  No  person  shall  sell  or  offer  for  sale  any 
interest  In  any  subdivision  located  In  this  state,  or 
commence  construction  on  a  subdivision  or  development, 
on  commence  development  without  a  permit.  This  section 
shall  not  prohibit  the  sale,  mortgage  or  transfer  of 
all,  or  an  undivided  interest  in  all,  of  a  subdivision 
unless  the  sale,  mortgage  or  transfer  is  accomp I  1  shed 
to  circumvent  the  purposes  of  this  chapter. 

(b)  Subsection  (a)  of  this  section  shall  not  apply 
to  a  subdivision  exempt  tnder  the  regulations  of  the 
department  of  health  in  effect  on  January  21,  1970  or 
any  subdivision  which  has  a  permit  issued  prior  to  June 
1,  1970  under  the  board  of  health  regulations,  or  has 
pending  a  bona  fide  application  for  a  permit  under  the 
regulations  of  the  board  of  health  on  June  1,  1970, 
with  respect  to  plats  on  file  as  of  June  1,  1970 
provided  such  permit  is  granted  prior  to  August  1, 
1970.  Subsection  (a)  of  this  section  shall  not  apply 
to  devplopment  which  is  not  also  a  subdivision,  which 
has  been  commenced  prior  to  June  1,  1970,  if  the 
construction  will  be  completed  by  March  1,  1971. 
Subsection  (a)  of  this  section  shall  not  apply  to  a 
state  highway  on  which  a  hearing  pursuant  to  section 
222   of   Title   19  has  been  held  prior  to  June  1,  1970. 
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Subsection  <a)  of  this  section  shall 
substantial  change  in  such  exceoted 
deve  looment . 


aOD I  V   to   any 
subdivision  or 


6082. 
agenci  es 


Approval   by   local   governments   and   state 


The   permit  r'?qulred   under   section   6081  of  this 

title  shall  not  supersede  or  replace   the   requirements 

for   a   permit  of   any  other  state  agency  or  municipal 
government « 

60  83.   AppI icat Ions 

(a)  An  application  tor  a  permit  shall  be  filed  with 
the  district  commissioner  as  prescribed  by  the  rules  of 
the  board  and  shall  contain  at  least  the  followinq 
documents  and  information: 

(1)  The  applicant's  name,  address*  and  the  address 
of  each  of  the  applicant's  offices  in  this  state*  and, 
where  the  applicant  Is  not  an  Individual,  municipality 
or  state  agency,  the  form,  date  and  place  of  formation 
of  the  aop  I  leant. 

(2)  Five  copies  of  a  plan  of  the  proposed 
development  or  subdivision  showing  the  intended  use  of 
the  land,  the  proposed  Improvements,  the  details  of  the 
project,  and  any  other  information  required  by  this 
chapter,  or  the  rules  promulgated  thereunder. 

(3)  The  fee  prescribed  by  rule. 

ik)  Certification  of  filing  of  notice  as  set  forth 
in  608tt  of  this  title. 

(b)  The  board  and  district  commission  may  conduct 
such  investigations,  examinations,  tests  and  site 
evaluations  as  they  deem  necessary  to  verify 
information  contained  in  the  application.  An  applicant 
shall  grant  the  board  or  district  commission,  or  their 
agents,  permission  to  enter  upon  his  land  for  these 
purposes. 

608tt.   Notice 

(a)  On  or  before  the  date  of  filing  of  application 
the   applicant   shall   send   notice   a   and  copy  of  the 
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apolicatlon  to  a  mun 1 cl oa I i t y,  and  municipal  and 
reqional  olanning  commissions  wherein  the  land  is 
located,  and  any  adjacent  Vermont  munic ioa I i ty , 
municipal  or  realonal  planning  commission  If  the  land 
is  located  on  a  boundary.  The  applicant  shall  furnish 
to  the  district  commission  the  names  of  those  furnished 
notice  by  affidavit,  and  shall  post  a  copy  of  the 
notice  in  the  town  clerk's  office  of  the  town  or  towns 
wherein  the  land  lies. 

(b)  The  district  commission  shall  forward  notice 
and  a  copy  of  the  application  to  the  board  and  any 
state  agency  directly  affected,  and  any  other 
municipality  or  state  agency,  or  person  the  district 
comraission  or  board  deems  appropriate.  Notice  shall 
also  be  published  in  a  local  newspaper  generally 
circulating  in  the  area  where  the  land  is  located  not 
more  than  7  days  after  receipt  of  the  application. 


6085.   Hearings 


(b)  The  date  for  a  hearing  shall  be  set  within  25 
days  of  receipt  of  the  application  or  notice  of  appeal 
filed  under  section  6088(a)  of  this  title.  The  hearing 
shall  be  held  within  kO  days  of  receipt  of  the 
application  or  notice  of  appeal.  The  parties  shall  be 
given  not  less  than  10  days  notice.  Notice  shall  also 
he  published  in  a  local  newspaper  generally  circulating 
in  the  area  where  the  land  is  located  not  less  than  10 
days  before  the  hearing  date. 

(c)  Parties  shall  be  those  who  have  received 
notice,  ad|oininq  property  owners  who  have  requested  a 
hearing,  and  such  other  persons  as  the  board  may  allow 
by  rule.  For  the  purposes  of  appeal  only  the 
applic?int,  a  state  agency,  the  regional  and  municipal 
planning  commissions  and  the  municipalities  required  to 
receive  notice  shall  be  considered  parties.  An 
adjoining  property  owner  may   participate   in   hearings 


-  170  - 


Vermont 


ani  present  evidence  only  to  the  extent  the  proposed 
development  or  subdivision  will  have  a  direct  effect  on 
his  property  under  section  6086(a)(1)  through  (a) (10) 
of  this  tit  le. 

(d)  If  no  hearinq  has  been  requested  or  ordered 
within  the  prescribed  period  no  hearing  need  be  held  by 
the  district  commission.  In  such  an  event  a  permit 
shall  be  qranted  or  denied  within  60  days  of  receiot; 
otherwise  It  shall  be  deemed  approved  and  a  permit 
shal I  be  i  ssued. 

6086.   Issuance  of  permit;  conditions  and  criteria 

(a)  nefore  granting  a  permit,  the  board  or  district 
commission  shall  find  that  the  subdivision  or 
deve  lopraent  J 

(1)  Will  not  result  in  undue  water  or  air 
pollution.  In  maKinq  this  determination  it  shall  at 
least  consider:  the  elevation  of  land  above  sea  level  J 
and  in  relation  to  the  flood  plains*  the  nature  of 
soils  and  subsoils  and  their  ability  to  adequately 
support  waste  disposal?  the  slope  of  the  land  and  its 
effect  on  effluents;  the  availability  of  streams  for 
disposal  of  effluents;  and  the  applicable  health  and 
water  resources  department  regulations. 

(A)  Headwaters.  A  permit  will  be  qranted  whenever 
it  is  demonstrated  by  the  applicant  that,  in  addition 
to  all  other  applicable  criteria,  the  development  or 
subdivision  will  meet  any  applicable  health  and  water 
resources  department  regulation  reqardinq  reduction  of 
tho  quality  of  the  ground  or  surface  waters  flowing 
through  or  upon  lands  which  are  not  devoted  to 
intensive  development,  and  which  lands  are: 

(i)  headwaters  of  watersheds  characterized  by  steep 
slopes  and  shallow  soils;  or 

(il)  drainage  areas  of  20  square  miles  or  less?  or 

(ill)  above  1,500  feet  elevation;  or 

(iv)  watersheds  of  public  water  supolles  designated 
by  the  Vermont  department  of  health;  or 

(v)  areas  supolyinq  significant  amounts  of  recharge 
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waters  to  aouifers. 


(B)  Waste  disposal.  A  permit  will  be  granted 
enever  It  is  demons tratedby  the  applicant  that,  in 
Idl  tlon  to  all  other 


(C)  Water  conservation.  A  permit  will  be  granted 
whenever  it  is  demonstrated  by  the  applicant  that,  in 
addition  to  ail  other  applicable  criteria,  the  design 
has  considered  water  conservation,  incorporates 
multiple  use  or  recycling  where  technically  and 
economically  practical,  utilizes  the  best  available 
technology  for  such  applications,  and  provides  for 
continued  efficient  operation  of  these  systems. 

(0)  Floodways.  A  permit  will  be  granted  whenever 
it  is  demonstrated  by  the  applicant  that,  in  addition 
to  all  other  applicable  criteria: 

(i)  the  development  or  subdivision  of  lands  within 
a  floodway  will  not  restrict  or  divert  the  flow  of 
flood  waters,  and  endanger  the  health,  safety,  and 
welfare  of  the  public  or  of  riparian  owners  during 
flooding?  and 

(ii)  the  development  or  subdivision  of  lands  within 
a  floodway  fringe  will  not  significantly  increase  the 
peak  discharge  of  the  river  or  stream  within  or 
downstream  from  the  area  of  development  and  endanger 
the  health,  safety,  or  welfare  of  the  public  or 
rlnarian  owners  during  flooding. 

(E)  Streams.  A  permit  will  be  granted  whenever  it 
is  demonstrated  by  the  applicant  that,  in  addition  to 
all  other  applicable  criteria,  the  development  or 
subdivision  of  lands,  on  or  adjacent  to  the  banks  of  a 
stream  will,  whenever  feasible,  maintain  the  natural 
condition  of  the  stream,  and  will  not  endanger  the 
health,  safety,  or  welfare  of  the  public  or  of 
adjoininq  landowners. 

(F)  Shorelines.   A  permit  will  be  granted  whenever 
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it  Is  demonstrated  by  the  applicant  that,  in  addition 
to  all  other  criteria,  the  development  or  subdivision 
of  shorelines  must  of  necessity  be  located  on  a 
shoreline  in  order  to  fulfill  the  purpose  of  the 
development  op  subdivision,  and  the  devGlooment  or 
subdivision  will,  insofar  as  possible  and  reasonable  In 
liqht  of  its  purpose: 

(1)  retain  the  shoreline  and  the  waters  in  their 
natural  condition, 

(il)  allow  continued  access  to  the  waters  and  the 
recreational  opportunities  provided  by  the  waters, 

(111)  retain  or  provide  vegetation  which  will 
screen  the  development  or  subdivision  from  the  waters, 
and 

(iv)  stabilize  the  bank  from  erosion,  as  necessary, 
with  vegetation  cover, 

(2)  Docs  have  sufficient  water  available  for  the 
reasonably  foreseeable  needs  of  the  subdivision  or 
deve  I  opmen  t . 

(3)  Will  not  cause  an  unreasonable  burden  on  an 
existing  water  supoly,  if  one  is  to  be  utilized. 

m)  Will  not  cause  unreasonable  soil  erosion  or 
reduction  in  the  capacity  of  the  land  to  hold  water  so 
that  a  danqerous  or  unhealthy  condition  may  result. 

(5)  Will  not  cause  unreasonable  highway  congestion 
or  unsafe  conditions  with  respect  to  use  of  the 
highways  existing  or  proposed. 

(6)  Will  not  cause  an  unreasonable  burden  on  the 
ability  of  a  municipality  to  provide  educational 
services. 

(7)  Will  not  place  an  unreasonable  burden  on  the 
ability  of  the  local  governments  to  provide  municipal 
or  governmental  services. 

(8)  Will  not  have  an  undue  adverse  effect  on  the 
scenic  or  natural  beauiy  of  the  area,  aesthetics, 
historic  sites  or  rare  and  irreplaceable  natural  areas. 


173  - 


V  ermon t 


(A)  Necessary  wildlife  habitat  and  endangered 
soecies,  A  oermit  will  not  be  granted  if  it  is 
demonstrated  by  any  party  ooDosing  the  apol leant  that  ^ 
de\/elopment  or  subdivision  wilt  destroy  or 
significantly  Imperil  necessary  wildlife  habitat  or  any 
endangered  soecies*  and 

(i)  the  economic,  social,  cultural,  recreational, 
or  ofher  benefit  to  the  public  from  the  development  or 
subdivision  will  not  outweigh  the  economic, 
environmental,  or  recreational  loss  to  the  public  from 
the  destruction  or  imperilment  of  the  habitat  or 
species,  or 

(il)  all  feasible  and  reasonable  means  of 
preventing  or  lessening  the  destruction,  diminution,  or 
Imoerllment  of  the  habitat  or  species  have  not  been  or 
will  not  continue  to  be  applied,  or 

(ill)  a  reasonably  acceptable  alternative  site  is 
owned  or  controlled  by  the  applicant  which  would  allow 
the  development  or  subdivision  to  fulfill  Its  intended 
purpose. 

(9)  Is  in  conformance  with  a  duly  adopted 
caoability  and  development  plan,  and  land  use  plan  when 
adopted.  However,  the  legislative  findings  of  sections 
7(3) (1)  through  7(a) (19)  of  this  act  shall  not  be  used 
as  criteria  in  the  consideration  of  applications  by  a 
district  commission  or  the  environmental  board. 

(A)  Impact  of  growth.  In  considering  an 
apolication,  the  district  commission  or  the  board  shall 
take  into  consideration  the  growth  in  population 
experienced  by  the  town  and  region  in  question  and 
whether  or  not  the  proposed  development  would 
significantly  affect  their  existing  and  potential 
financial  capacity  to  reasonably  accommodate  both  the 
total  growth  and  the  rate  of  growth  otherwise  expected 
for  the  town  and  region  and  the  total  growth  and  rate 
of  growth  which  would  result  from  the  development  If 
approved.  After  considering  anticipated  costs  for 
education,  highway  access  and  maintenance,  sewage 
disposal,  water  supply,  police  and  fire  services  and 
other  factors  relating  to  the  public  health,  safety, 
and  welfare,  the  district  commission  or  the  board  shall 
imoose  conditions  which  prevent  undue  burden  upon  the 
town   and   region  in  accommodating  growth  caused  by  the 
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proposed  development  or  subdivision.  Notwithstanding 
section  6088  of  the  act  the  burden  of  proof  th;it 
proposed  devetopment  mIII  s  I  gn  1  f  lc?5n  1 1  y  affect  existing 
or  potential  financial  capacity  of  the  town  and  region 
to  accom-nodate  such  growtti  Is  upon  any  party  opposing 
an  application,  excepting  however,  where  the  town  has  a 
duly  adopted  capital  Improvement  program  the  burden 
shall  be  on  the  applicant. 

(B)  Primary  agricultural  soils.  A  permit  will  be 
granted  for  the  development  or  subdivision  of  primary 
agricultural  soils  only  when  it  Is  demonstrated  by  the 
applicant  that.  In  addition  to  all  other  applicable 
criteria,  either,  the  subdivision  or  development  will 
not  significantly  reduce  the  agricultural  potential  of 
the  primary  agricultural  sollsT  or, 

(I)  the  applicant  can  realize  a  reasonable  return 
on  the  fair  market  value  of  his  land  only  by  devotlni 
the  primary  agricultural  soils  to  uses  which  will 
significantly  reduce  their  agricultural  potential;  and 

(II)  there  are  no  nonagr  Icul  tur  a  I  or  secondary 
agricultural  soils  owned  or  controlled  by  the  applicant 
which  are  reasonably  suited  to  the  purpose;  and 

(ill)  the  subdivision  or  development  has  been 
planned  to  minimize  the  reduction  of  agricultural 
potential  by  providing  for  reasonable  population 
densities,  reasonable  rates  of  growth,  and  the  use  of 
cluster  planning  and  new  community  planning  designed  to 
economize  on  the  cost  of  roads,  utilities  and  land 
usage;  and 

(iv)  the  development  or  subdivision  will  not 
significantly  Interfere  with  or  jeopardize  the 
continuation  of  agriculture  or  forestry  on  adjoining 
lands  or  reduce  their  agricultural  or  forestry 
po  tent  la  I . 

(C)  Forest  and  secondary  agricultural  soils.  A 
permit  will  be  granted  for  the  development  or 
subdivision  of  forest  or  secondary  agricultural  soils 
only  when  It  Is  demonstrated  by  the  applicant  that.  In 
addition  to  all  other  apolicDble  criteria,  either,  the 
subdivision  or  development  will  not  significantly 
reduce  the  potential  of  those  soils  for  commercial 
forestry,   including   but   not   limited   to  specialized 


175 


Vermont 


forest  uses  such  as  maple  production  or  Christmas  tre^ 
production,  of  those  or  adjacent  primary  agricultural 
soils  for  commercial  agriculture?  or 

(i)  the  applicant  can  realize  a  reasonable  return 
on  the  fair  market  value  of  his  land  only  by  devoting 
the  forest  or  secondary  agricultural  soils  to  uses 
which  will  significantly  reduce  their  forestry  or 
agricultural  potential?  and 

(ii)  there  are  no  non-forest  or  secondary 
agricultural  soils  owned  or  controlled  by  the  applicant 
which  are  reasonably  suited  to  the  purpose?  and 

(iii)  the  subdivision  or  development  has  been 
planned  to  minimize  the  reduction  of  forestry  and 
agricultural  potential  by  providing  for  reasonable 
population  densities*  reasonable  rates  of  growth*  and 
the  use  of  cluster  planning  and  new  community  planning 
designed  to  economize  on  the  cost  of  roads,  utilities 
and  I  and  usage. 

(D)  Earth  resources.  A  permit  will  be  granted 
whenever  it  is  demonstrated  by  the  applicant,  in 
addition  to  all  other  applicable  criteria,  that  the 
development  or  subdivision  of  lands  with  high  potential 
for  extraction  of  mineral  or  earth  resources,  will  not 
prevent  or  significantly  interfere  with  the  subsequent 
extraction  or  processing  of  the  mineral  or  earth 
resources. 

(E)  Extraction  of  earth  resources.  A  permit  will 
be  granted  for  the  extraction  or  processing  of  mineral 
and  earth  resources? 

(i)  when  it  Is  demonstrated  by  the  applicant  that, 
in  addition  to  all  other  applicable  criteria,  the 
extraction  or  processing  operation  and  the  disposal  of 
waste  will  not  have  an  unduly  harmful  imoact  upon  the 
environmental  or  surrounding  land  uses  and  development? 
and 

(11)  UDon  approval  by  the  district  commission  or 
the  board  of  a  site  rehabilitation  plan  which  insures 
that  upon  completion  of  the  extracting  or  processing 
operation  the  site  will  be  left  by  the  applicant  in  a 
condition  suited  for  an  approved  alternative  use  or 
development.   A  permit  will   not   be   granted   for   the 
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recovery  or  extraction  of  minora!  or  earth  resources 
from  beneath  natural  water  bodies  or  Imooundments 
within  the  statet  exceot  that  qrav°l»  silt,  an:l 
sediment  may  be  removed  pursuant  to  the  requlations  of 
the  water  resources  board. 

(F)  Enerqy  conservation.  A  oermlt  will  be  granted 
when  it  has  been  demonstrated  by  the  aonlicant  that,  in 
addition  to  all  other  aoolicable  criteria,  the  otannlnq 
and  desiqn  of  the  subdivision  or  development  reflect 
the  principles  of  energy  conservation  and  incorporate 
the  best  available  technoloqy  for  efficient  use  or 
recovery  of  energy. 

(G)  Private  utility  services.  A  permit  will  be 
granted  for  a  development  or  subdivision  which  relies 
on  privately-owned  utility  services  or  facilities, 
including  central  sewage  or  wat^r  facilities  and  roads, 
whenever  It  is  demonstrated  by  the  applicant  that,  in 
addition  to  all  other  applicable  criteria,  the 
pr Ivately-ownod  utility  services  or  facilities  are  in 
conformity  with  a  capital  program  or  plan  of  the 
municipality  involved,  or  adequate  surety  is  provided 
to  the  municipality  and  conditioned  to  protect  the 
municlDality  in  the  event  that  the  municipality  is 
required  to  assume  the  responsibility  for  the  services 
or  f ac  i I  it ies. 

(H)  Costs  of  scattered  development.  The  district 
commission  or  board  will  grant  a  permit  for  a 
development  or  subdivision  which  is  not  physically 
contiguous  to  an  existing  settlement  whenever  it  Is 
demonstrated  that,  in  addition  to  all  other  applicable 
criteria,  the  additional  costs  of  public  services  and 
facilities  caused  directly  or  Indirectly  by  the 
proposed  development  or  subdivision  do  not  outweigh  the 
tax  revenue  and  other  public  benefits  of  the 
development  or  subdivision  such  as  Increased  employment 
opoortunlt Ies  or  the  provision  of  needed  and  balanced 
housing  accessible  to  existing  planned  employment 
centers. 

(J)  Public  utility  services.  A  permit  will  be 
qranted  for  a  development  or  subdivision  whenever  it  Is 
demonstrated  that,  In  addition  to  all  other  applicable 
criteria,  necessary  supportive  governmental  and  public 
utility  facilities  and  services  are  available  or  will 
be  available  when  the  development  is  completed  under   a 
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duly  adoDterl  capital  proqram  or  olan,  an  excessive  or 
uneconomic  demand  will  not  be  placed  on  such  facilities 
and  services,  and  the  orovision  of  such  facilities  and 
services  has  been  planned  on  the  basis  of  a  projection 
of  reasonable  population  increase  and  economic  growth. 

(K>  Development  aff^ctinq  public  Investments.  A 
permit  will  be  qranted  for  the  development  or 
subdivision  of  lands  adjacent  to  governmental  and 
public  utility  facilitiest  services,  and  lands. 
Including,  but  not  limited  to,  highways,  airports, 
waste  disposal  facilities,  office  and  maintenance 
buildings,  fire  and  police  stations,  universities, 
schools,  hospitals,  prisons,  jails,  electric  generating 
and  transmission  facilities,  oil  and  gas  pipe  lines, 
parks,  hiking  trails,  and  forest  and  game  lands,  when 
it  Is  demonstrated  that,  in  addition  to  all  other 
applicable  criteria,  the  development  or  subdivision 
will  not  unnecessarily  or  unreasonably  endanger  the 
public  or  quasi-public  Investment  in  the  facility, 
service,  or  lands,  or  materially  jeopardize  or 
interfere  with  the  function,  efficiency,  or  safety  of, 
or  the  public's  use  or  enjoyment  of  or  access  to  the 
facility,  service,  or  lands. 

(L)  Rural  growth  areas.  A  permit  will  be  granted 
for  the  development  or  subdivision  of  rural  growth 
areas  when  It  Is  demonstrated  by  the  applicant  that  in 
adrlition  to  all  other  applicable  criteria  provision 
will  be  made  in  accordance  with  section  6086  (a)(9)(A) 
"impact  of  growth",  (G)  "private  utility  service",  (H) 
"costs  of  scattered  development"  and  (J)  "public 
utility  services"  for  reasonable  population  densities, 
reasonable  rates  of  growth,  and  the  use  of  cluster 
planning  and  new  community  planning  designed  to 
economize  on  the  cost  of  roads,  utilities  and  land 
usage. 

(10)  Is  in  conformance  with  any  duly  adopted  local 
or  regional  plan  or  capital  program  under  chapter  91  of 
JlUe    Zk. 

(b)  At  the  request  of  an  applicant  or  a  party,  the 
district  commission  or  the  board  shall  first  consider 
subdivisions  (9)  and  (10)  of  subsection  (a)  of  this 
section  and  shall,  within  20  days  of  the  final  hearing 
day  on  subdivisions  (9)  and  (10)  of  subsection  (a)  of 
this  section,  either  issue  its   findings   and   decision 
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thereon*  or  proceed  *o  a  consideration  oT  subdivisions 
(1)  throuqh  (8)  of  subsection  (a)  of  this  section.  It 
the  district  commission  or  the  board  first  Issues  its 
findings  and  decision  on  only  subdivisions  (9)  and  (10) 
of  subsection  (a)  of  this  section,  that  decision  shall 
be  aopealable  under  section  6089  of  this  title.  When 
the  complete  application  has  been  submitted,  the 
district  commission  or  the  board  shall  issue  Its 
findings  and  decision  thereon  within  20  days  of  the 
final  hearing  day. 

(c)  A  permit  may  contain  such  requirements  and 
conditions  as  are  allowable  within  the  proper  exercise 
of  the  police  power  and  which  are  appropriate  with 
respect  to  (1)  through  (10)  of  subsection  (a), 
including  but  not  limited  to  those  set  forth  in 
sections  '♦'♦0  7  (^  )  ,  ( 8)  and  (9),  '♦'♦II  (a)(2),  '♦'♦15,  '♦'♦16, 
and  '♦'♦17  of  Title  2'^,  the  dedication  of  lands  for 
public  use,  and  the  filing  of  bonds  to  insure 
compliance.  The  requirements  and  conditions 
Incorporated  from  Title  2^  may  be  applied  whether  or 
not  a  local  plan  has  been  adopted.  General 
requirements  and  conditions  may  be  established  by  rule. 

(d)  The  board  may  by  rule  allow  the  acceptance  of  a 
permit  or  permits  or  approval  of  any  state  agency  with 
respect  to  (1)  through  (5)  of  subsection  (a)  or  a 
permit  or  permits  of  a  specified  municipal  government 
with  respect  to  (1)  through  (7)  and  (10)  of  subsection 
(a),  or  a  combination  of  such  permits  or  approvals,  in 
lieu  of  evidence  by  the  applicant.  The  acceptance  of 
such  approval,  permit  or  permits  shall  create  a 
presumption  that  the  application  is  not  detrimental  to 
the  public  health  and  welfare  with  respect  to  the 
specific  requirements  for  which  it  is  accepted.  Such  a 
rule  may  be  revoked  or  amended  pursuant  to  the 
procedures  set  forth  in  section  803(b)  of  Title  3. 
The  board  shall  not  approve  the  acceptance  of  a  permit 
or  approval  of  such  an  aoency  or  a  permit  of  a 
municipal  government  unless  it  satisfies  the 
appropriate  requirements  of  subsection  (a)  of  this 
section. 

6087.   Denial  of  application 

(a)  No  application  shall  be  denied  by  the  board  or 
district  commission  unless  it  finds  the  proposed 
subdivision   or   development   detrimental  to  the  public 
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healthf  safety  or  general  welfare. 

(b)  A  permit  may  not  be  denied  solely  for  Xhrt 
reasons  set  forth  in  (5)*  (6)  and  (7)  of  section 
6C86(a)  of  this  title.  However,  reasonable  conditions 
and  requirements  allowable  in  section  6086(c)  of  this 
title  may  be  attached  to  alleviate  the  burdens  created. 

(c)  A  denial  of  a  oermit  shall  contain  the  specific 
reasons  for  denial.  ft  person  may,  within  6  months, 
apply  for  reconsideration  of  his  oermit  which 
application  shall  include  an  affidavit  to  the  district 
commission  and  all  parties  of  record  that  the 
deficiencies  have  been  corrected.  The  district 
commission  shall  hold  a  new  hearing  upon  25  days  notice 
to  the  parties.  The  hearing  shall  be  held  within  i*0 
days  of  receipt  of  the  request  for  reconsideration. 

6088.  Burden  of  proof 

(a)  The  burden  shall  be  on  the  applicant  with 
respect  to  (1),  (2),  (3),  Ct)  ,  (9)  and  (10)  of  section 
6086(a)  of  this  title. 

(b)  The  burden  shall  be  on  any  party  opposing  the 
applicant  with  respect  to  (5)  throuih  (8)  of  section 
6G86(a)  of  this  title  to  show  an  unreasonable  or 
adverse  effect, 

6089.  Appeals 

(a)  An  appeal  from  the  district  commission  shall  be 
to  the  board.  An  appeal  under  this  section  may  be 
removed  by  the  applicant  to  the  county  court  of  the 
county  in  which  any  real  estate  of  the  applicant 
involved  in  the  application  is  located.  In  the  case  of 
removal  the  time  limits  of  section  6085(b)  of  this 
title  shall  not  apply.  The  board  or  county  court  shall 
hold  a  de  novo  hearing  on  all  findings  requested  by  any 
party.  f^otlce  of  appeal  shall  be  filed  with  the  board 
within  30  days.  Notice  of  removal  to.  county  court 
shall  be  filed  with  the  board  within  10  days  of  service 
of  notice  of  appeal.  The  board  shall  notify  the 
parties  set  forth  in  section  6085(c)  of  this  title  of 
the  filing  of  any  appeal.  The  board  shall  proceed  as 
In  section  6085(b)  and  (c)  of  this  title  and  treat  the 
applicant  pursuant  to  section  flli*  of  Title  3. 
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(b>  An  aooeal  from  a  decision  of  the  board  or 
county  court  under  subsection  (a)  shall  be  to  the 
suoreme  court  by  a  party  as  set  forth  in  section 
6085(c)  of  this  title. 

(c)  No  objection  that  has  not  been  urged  before  the 
board  or  county  court  may  be  considered  by  the  suoreiie 
court,  unless  the  failure  or  neglect  to  urge  such 
objection  shall  be  excused  because  of  extraordinary 
circumstances.  The  findings  of  the  board  or  county 
court  with  respect  to  questions  of  fact,  if  suoportei 
by  substantial  evidence  on  the  record  as  a  whole,  shall 
be  conclusive. 

(d)  An  appeal  from  the  board  or  county  court  will 
be  allowed  for  all  unusual  reasons,  including  the 
unreasonableness  or  insufficiency  of  the  conditions 
attached  to  a  permit.  An  appeal  from  the  district 
commissision  will  be  allowed  for  any  reason  except  no 
appeal  shall  be  allowed  whpn  an  application  has  been 
granted  and  no  preliminary  hearing  requested. 

6090.  Duration  and  revocation  of  permits 

(a)  Any  permit  granted  under  this  chapter  shall  be 
for  a  specified  period  determined  by  the  board  in 
accordance  with  the  rules  adopted  under  this  chapter  as 
a  reasonable  projection  of  the  time  during  which  the 
land  will  remain  suitable  for  use  if  developed  or 
subdivided  as  contemplated  in  the  application,  and  with 
due  regard  for  the  economic  considerations  attending 
the  proposed  development  or  subdivision. 

(b)  A  permit  may  be  revoked  by  the  board  in  the 
event  of  violation  of  any  conditions  attached  to  any 
permit  or  the  terms  of  any  application,  or  violation  of 
any  rules  of  the  board. 

6091.  Renewals  and  nonuse 

(a)  At  the  expiration  of  each  permit,  it  may  be 
renewed  under  the  same  procedure  herein  specified  for 
an  original  application. 

(b)  Nonuse  of  a  permit  for  a  period  of  one  year 
following  the  date  of  issuance  shall  constitute  an 
abandonment  of  the  project  and  the  permit  shall  be 
considered  expired. 
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(c)   If   the   apDilcatlon   is  made  for  an  extension 
prior  to  expiration  the  district  commission   may   grant 
an  extension  and 
may  waive  the  necessity  of  a  hearing. 


Chapter  153,  Mobile  Home  ParKs 

Subchapter  1,  General  Provisions 

6201.   Definitions 

As  used  in  this  chapter,  unless  the  context 
requires  otherwise: 

(1)  "Mobile  home"  means  a  prefabricated  dwelling 
unit  which; 

(A)  is  designed  for  long  term  and  continuous 
residential  occupancy? 

(0)  is  designed  to  be  moved  on  wheels*  as  a  whole 
or  In  sections; 

(C)  on  arrival  at  the  site.  Is  complete  and  ready 
for  occupancy,  except  for  Incidental  unpacking, 
assembly,  connections  with  utilities,  and  placing  on 
support  or  a  permanent  foundation,  or  installation  as  a 
unit  in  a  previously  prepared  structure; 

(D)  meets  all  other  criteria  and  standards 
established  by  rule  of  the  agency  for  distinguishing 
mobile  homes  from  other  types  of  residential  units. 

(2)  "Mobile  home  park"  means  any  parcel  of  land 
under  single  or  common  ownership  or  control  which 
contains,  or  Is  designed,  laid  out  or  adaoted  to 
accomnodate,  two  or  more  mobile  homes.  Nothing  herein 
shall  be  construed  to  apniy  to  premises  used  solely  for 
storage  or  display  of  mobile  homes. 

(3)  "Public  highway"  means  a  public  highway  as 
dnflned  In  section  1  of  Title  19  except  within  the 
perimeter  of  a  mobile  home  park. 

m)    "Commission"  means  the  advisory   commission   on 
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manufactured   homest   established  under  section  6202  ot 
this  title. 

(5)  "Aqency"  means  the  aqency»  deoartment  or 
division  of  state  qovern-nent  designated  by  the  governor 
to  administer  this  chanter, 

6202.  Advisory  commission 

(a)  An  advisory  commission  on  mobile  and 
manufactured  homes  Is  established  and  shall  consist  of 
5  members  to  be  aooolnted  by  the  governor.  One  of  the 
members  shall  be  a  mobile  home  dealer  or  mobile  home 
court  or  parK  owner.  The  commission  shall  keep  in 
touch  with  current  developments  In  the  technology  of 
mobile  and  manufactured  homes*  and  with  public 
officials  and  leaders  of  professional  organizations  in 
other  states  who  are  interested  in  the  problems 
associated  therewith, 

(b)  The  commission  shall  review  the  effectiveness 
of  this  chaotert  and  report  biennially  to  the  governor, 

6203,  Municipal  acquisition  of  land  for  mobile 
home  parks 

Any  municipality,  or  group  of  muni ci oa I  1 1 1 es 
jointly,  may  acquire  land  for  the  purpose  of 
encouraging  the  development  of  suitable  mobile  home 
parks  under  this  chaoter,  and  may  lease  or  sell  such 
land  to  private  persons  for  that  ourDose,  and  may 
Impose  additional  restrictions  on  the  land  conforming 
to  the  spirit  of  this  chapter  and  acquired  by  a 
municipality  under  this  section. 

620't.   Application  of  other  laws  and  regulations 

(a)  A  munlcloallty  may  imnose  more  restrictive 
requirements  on  mobile  home  parks  and  'mobile  homes  than 
are  contained  in  this  chapter  to  the  extent  it  is 
authorized  to  do  so  under  other  legislation. 

(b)  Other  applicable  laws  and  regulations  which  are 
more  restrictive  than  this  chapter  shall  prevail. 

6205.   Enforcement;  penalties 

(a)  Any  person  who  violates  or  falls  to  comply  with 
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this  chapter  or  with  any  conditions,  restrictions  or 
limitations  contained  In  a  oermlt  Issued  under  this 
chapter  shall  be  fined  not  more  than  SI, 000, 00  or 
imprisoned  tor  not  more  than  6  months,  or  both, 

(b)  The  county  court  for  the  county  In  which  a 
violation  of  this  chapter  occurs  shall  have 
jurisdiction,  on  aoolicatlon  by  the  agency  In  the  name 
of  the  state,  to  enjoin  and  restrain  the  violation,  but 
any  election  by  the  agency  to  proceed  under  this 
subsection  shall  not  limit  or  restrict  the  authority  of 
the  state  to  prosecute  for  the  offense  under  subsection 
(a)  of  this  section. 

Subchapter  2.  Permits  and  Regulations 

6231.  Permit  required 

No  person  shall  establish  or  maintain  a  mobile  home 
park,  as  defined  in  section  6201  of  this  title  except 
pursuant  to  a  permit  issued  by  the  aqency.  A  person 
desiring  to  establish  a  mobile  home  park  shall  make 
written  apollcation  to  the  agency  on  forms  furnished  by 
the  agency,  and  shall  submit  such  supplementary  data 
and  Information  as  the  agency  requires.  Including  a 
site  plan.  The  agency  may  by  regulation  require 
payment  of  fees  for  a  permit,  provided  that  the  amount 
of  any  fees  shall  be  only  such  as  Is  reasonably 
necessary  to  defray  the  cost  of  processing  applications 
for  permits  and  administering  this  chapter.  The  agency 
shall  issue  rules  and  regulations  consistent  with  this 
chapter  to  carry  its  provisions  into  effect. 

6232,  Site  plan  review 

(a)  In  reviewing  applications  for  permits  under 
this  chapter,  the  agency  shall  give  consideration  to: 

(1)  The  suitability  of  the  site  for  development  as 
a  mobile  home  park,  taking  into  consideration  the 
prospects  for  developing  an  attractive  residential 
environment,  the  structure  of  the  soil  and  the 
possibility  of  danger  from  flooding  and  erosion,  the 
proximity  to  sources  of  air  pollution  and  other 
nuisances,  the  availability  of  air  drainage  apart  from 
such  nuisances,  and  other  similar  factors, 

(2)  The   relation   of   a   proposed   park   to    the 
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municipal   and   reqiona!   plan   and  to  munlcloal  zoning 
requlationst  if  any, 

(3)  Arranqement  of  buildings  and  ooen  spaces. 

m)  Adequacy  of  access  to  and  from  public  highways* 
including  vision  clearance  at  the  point  of 
Intersec ti on t  and  the  effect  on  the  traffic  pattern  on 
such  highways. 

(5)  Safe  and  convenient  pedestrian  circulation  on 
the  site  and  at  its  approaches. 

(6)  Adequacy  of  provisions  for  drainage  of  surface 
waters  and  for  waste  disposal. 

(7)  Availability  of  adequate  housing  in  the  area 
for  low  and  moderate- income  groups. 

(8)  Availability  of  other  sites  for  mobile  home 
park  development. 

(9)  Protection  of  existing  natural  cover  and  plant 
naterl al . 

(10)  Visibility  of  the  park  from  public  highways. 

(11)  Availability  of  public  facilities. 

(12)  Orientation  to  sun  and  wind?  and 

(13)  Other  factors  affecting  the  safety  and  the 
physical  and  mental  welfare  of  the  residents  of  the 
park. 

(b)  In  its  site  plan  review,  under  this  section, 
the  agency  shall  also  encourage  creative  design,  to 
provide  a  more  convenient  and  attractive  layout. 

6233.   Issuance  of  permit?  revocation;  appeals 

(a)  Within  60  days  after  receipt  of  an  application 
the  agency  shall  give  to  each  applicant  for  a  permit  to 
establish  a  mobile  home  park  under  this  chapter  written 
notice  of  whether  the  application  is  approved  or 
rejected.  The  agency  may  include  in  a  permit 
conditions,  restrictions,  or  limitations  consistent 
with  this  act  in  furtherance  of  its  purposes,  including 
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limitations   on  the  number  and  location  of  mobile  homes 
to  be  placed  within  the  oark. 

(b)  If  the  apolication  is  rejected»  the  notice 
shall  soecify  the  reasons  or  grounds  for  its  rejection, 
and  if  there  are  changes  in  the  design,  layout  or 
facilities  of  the  prooosed  oarK  which  the  agency 
believes  couM  feasibly  be  made  which  would  make  the 
proposed  park  eligible  for  a  permit,  the  agency  shall 
specify  these  in  writing. 

(c)  The  agency  may  revoke  a  permit  issued  under 
this  chaoter  if  the  holder  of  the  permit  violates  or 
falls  to  comply  with  this  chapter  or  with  a  condition, 
limitation  or  restriction  contained  in  a  permit  issued 
under  this  chapter. 

(d)  Any  person  aggrieved  by  the  decision  of  the 
agency  in  denying  or  revoking  a  permit  may  appeal  to 
the  court  of  chancery  in  the  county  in  which  the  mobile 
home  park  is  located. 

623'».   Ronuses  for  improved  facilities  and  layout 

In  any  case  where  better  facilities  or  an  improved 
site  plan  is  provided,  in  accordance  with  this  section, 
the  required  site  area  may  be  reduced  as  follows? 

(i)  The  reaulred  lot  area  for  mobile  home  parks 
shall  be  reduced  by  five  percent  of  the  total  area 
otherwise  reaulred  under  section  6235(a)(3)  of  this 
title  for  each  of  the  following  facilities  which  are 
provided  in  such  park: 

(A)  Central  recreational  building 

(Q)  Central  laundry  and  drying  facilities 

(C)  Central  television  antenna  system 

(0)  Central  maintenance  shed 

(E)  Underground  utilities,  including  fuel  storage 

(2)  In  the  case  of  (A)  and  (0)  above,  the  proposed 
structure  must  be  approved  by  the  agency  as  adequate 
for  the  purposes  of  the  project. 
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6235.   Rasic  regulations 

(a)  The  foJIowing  requirements  and  restrictions 
shall  apply  to  all  mobile  home  parks  established  in  the 
state  of  Vermont  after  the  effective  date  of  this 
chapterJ 

(1)  A  substantial  area  between  all  mobile  homes  in 
such  a  park  and  the  traveled  portion  of  any  adjacent 
public  highway,  and  any  other  boundary  of  the  mobile 
home  park,  shall  be  landscaped  with  existing  or  newly 
planted  trees  or  other  plant  materials.  Such  an  area 
shall  not  be  less  than  100  feet  in  depth.  The  agency 
shall  adopt  rules  and  regulations  for  the  application 
of  this  nrovlsion  to  varying  situations  in  accordance 
with  the  purposes  and  findlms  of  this  act.  A  mobile 
home  park  shall  also  be  subject  to  site  plan  review 
pursuant  to  section  1232  of  this  title.  The  agency  may 
authorize  the  reduction  or  waiver  of  the  required 
provision  of  this  subdivision  in  any  exceptional  or 
unusual  situation  where 

(A)  such  a  waiver  will  make  it  possible  to  preserve 
an  attractive  view  from  the  park,  and 

(B)  granting  of  the  waiver  will  be  In  the  public 
interest  and  in  keeping  with  the  purposes  of  this 
chapter. 

(2)  No  mobile  home  in  such  a  park  shall  be  located 
within  100  feet  of  any  stream,  pond,  or  lake. 

(3)  Subject  to  the  provisions  of  section  623'*  of 
this  title,  at  least  8,000  square  feet  of  lot  area 
shall  be  provided  for  each  mobile  home  in  each  park, 
including  at  least  5,000  square  feet  for  each  mobile 
home  site,  plus  at  least  3,000  square  feet  for  each 
mobile  home  In  common  open  space,  exclusive  of  roads. 
Such  common  open  space  shall  be  accessible  to  all 
residents  of  the  mobile  home  park,  and  shall  have  a 
minimum  dimension  of  30  feet.  The  land  provided 
pursuant  to  subdivision  (1)  of  this  subsection  above 
shall  not  be  counted  for  the  purpose  of  satisfying  this 
requir  ement • 

(k)  At  least  two  trees  (of  at  least  1-lnch  caliper) 
shall  be  planted  on  each  mobile  home  site.  AM  trees 
required   under   this    chapter    shall    be    suitably 
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maintained  by  the  owner  or  lessee. 

(5)  At  least  one  off-street  parking  space  shall  be 
provided  for  each  mobile  hornet  and  at  least  one 
off-street  parKlng  soace  shall  be  provided  for  each  two 
mobile  homes  for  visitor  parking.  The  soace  need  not 
be  paved.  The  soace  may  be  included  in  the  minimum  lot 
area  reauirement  as  specified  in  subdivision  3  of  this 
section. 

(6)  All  buildings  which  are  not  physically 
connected  must  be  at  least  15  feet  apart,  except  as 
otherwise  permitt?»d  under  site  olan  review  pursuant  to 
sections  6232  and  6233  of  this  title. 

(b)  The  number  of  developed  mobile  home  sites  in 
any  mobile  home  park  existing  on  the  effective  date  of 
this  chapter  may  be  increased  by  not  more  than  five 
after  this  chapter  becomes  effective.  The  number  of 
such  sites  may  be  increased  by  more  than  five  if  the 
park  complies  with  the  reauirements  in  subdivision  («♦) 
of  subsection  (a)  of  this  section,  and  the  new  mobile 
home  sites  comply  with  the  requirements  of  subdivisions 
(3),  Cf)  and  (6)  of  subsection  (a)  of  this  section. 
If  the  number  of  sites  is  increased  by  more  than  ten, 
the  increase  shall  be  subject  to  site  plan  review  under 
section  6232  of  this  title. 
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state  and  Local  Governmental  Deve I ooment 

Beyond  ttie  power  of  the  states  to  control  local 
land  use  throuqh  some  form  of  oermit  system  lies  their 
power  to  act  directly  to  provide  residential, 
commercial,  or  industrial  developments  for  the  public 
benefitt  or  to  allow  the  municipalities  and  counties  to 
do  so.  A  few  states  have  already  exercised  this  power. 
The  following  statutes  illustrate  varyinq  degrees  of 
that  power:  the  ability  to  purchase  and  hold  land  for 
future  resale  and  deve  I  onuien  t  ("land  banking")  ;  the 
ability  to  declare  a  need  for  residential  development 
and  to  provide  that  development  directly  to  the 
consumer?  the  ability  to  plan  and  develop  entire  new 
towns'  and  the  delegation  of  power  to  municipalities  to 
redevelop  under  Urban  Renewal. 
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A.   Hawaiit 

Th©  State  Government  of  Hawaii  exercises 
considerably  greater  powers  with  respect  to  land  on  the 
island  of  Oahu  than  elsewhere  in  the  state.  Oahu  is 
the  site  of  Honolulu  and  has  82  per  cent  of  the 
population  of  the  state.  Because  of  a  shortage  of 
residential  land  on  the  island*  a  state  agency  the 
board  of  land  and  natural  resources  was  aiven  the  power 
to  declare  that  an  acute  shortage  of  residential 
property  exists  in  any  locality,  and  following  such  a 
declaration  tho  board  may  acquire  and  develop  suitable 
parcels  of  not  less  than  ten  acres  (sec.  206-5). 
Where  necessary  the  land  may  be  acquired  by  eminent 
domain  (sec.  206-6).  It  may  subdivide  and  develop  the 
area,  either  through  private  developers  or  by  direct 
sale  to  homeowners  (sec.  206-8,  206-9).  The  first 
purchaser  of  a  lot  must  give  the  board  a  right  of  first 
refusal  if  he  resells  within  five  years  (sec. 
206-10).  The  board  has  the  power  to  issue  bonds  to 
raise  revenues,  but  these  are  not  an  obligation  of  the 
state  (sec.   206-27,  206-28). 
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HAWAII  REVISED  STATUTES 

CHAPTER  206.   OAHU  LAND  DEVELOPMENT 

206-1  Definitions.  Unless  a  different  meanlnq 
clearly  appears  from  the  context,  as  used  in  this 
chapterl 

(1)  "Board"  means  the  board  of  land  and  natural 
resources  as  provided  in  chapter  26. 

(2)  "State",  "governor",  "lieutenant  governor", 
"government",  and  "federal  qovernment"  shall  have  the 
respective  meanings  set  forth  In  section  356-2. 

(3)  "Political  subdivision"  means  a  county. 

Ctl  "Development  project"  means  a  specific  unit  for 
development  within  a  designated  area  for  which  a 
program  of  acquisition  and  development  is  established. 

(5)  "Development  area"  means  an  area  so  designated 
pursuant  to  section  206-5. 

(6)  "Lands"  means  either  undeveloped  lands  or  land 
together  with  improvements  and  appurtenances  and 
includes  real  property  as  defined  in  section  356-'*. 
All  lands  owned  by  the  State  or  any  political 
subdivision  or  the  federal  government  are  "government 
lands".   All  other  lands  are  "private  lands". 

(7)  "Residence  lot"  means  a  lot  not  exceeding 
one-half  acre  in  size,  obtained  by  subdivision  of  lands 
acquired  pursuant  to  this  chapter  and  used  for  one  or 
two  family  residential  use  only,  except  as  may 
otherwise  be  provided  herein. 

(8)  "Residential  use"  or  "residential  purpose" 
means  the  devotion  of  a  residence  lot  to  use  for  one  or 
two  family  dwelling  purposes  only. 

(9)  "Bonds"  means  any  bonds,  notes,  interim 
certificates,  debentures,  or  other  obligations. 

(10)  "obligee"  means  any  bondholder,  agents  or 
trustees  for  any  bondholders,  or  lessor  demising  to  the 
board  property  used  in  conjunction  with  a  development 
project,  or  any  assignee  of  the   lessor's   interest   or 
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any  part  thereof*  and  the  federal  government  when  it  is 
a  oarty  to  any  contract  with  the  board. 

E06-2  Administration  of  chapter.  The  board  of  land 
and  natural  resources  is  charged  with  the 
administration  of  this  chapter. 

206-3  Interested  members*  officers  or  employees. 
No  member  of  the  board  of  land  and  natural  resources  or 
officer  or  employee  administering  this  chaoter  shall 
acquire  any  interest*  direct  or  indirect,  in  any 
development  project  or  in  any  property  included  or 
planned  to  be  included  in  any  development  project  other 
than  by  gift,  devise,  or  inheritance?  nor  shall  he  have 
or  acquire  any  Interest,  direct  or  Indirect,  in  the 
financing  of  any  development  project  or  in  any  contract 
or  proposed  contract  for  materials  or  services  to  be 
furnished  or  used  in  connection  with  or  relating  to  any 
development  project.  If  any  member,  officer,  or 
employee  has  or  acquires  an  Interest,  by  gift,  devise, 
or  Inheritance,  direct  or  Indirect,  in  any  develooment 
project  or  In  any  property  included  or  planned  to  be 
included  in  any  development  project,  he  shall 
Immediately  disclose  the  same  in  writing  to  the  board 
and  the  disclosure  shall  be  entered  uoon  the  minutes  of 
the  board?  and  he  shall  dispose  of  the  interest  within 
six  months  of  the  acquisition  or  initiation  of  the 
project,  whichever  shall  last  occur.  The  member, 
officer,  or  employee  shall  not  participate  In  any 
action  by  the  board  relating  to  the  orooerty,  project, 
or  contract  In  which  he  has  or  acquires  any  Interest. 
Violation  of  this  section  shall  constitute,  in  case  of 
the  member  or  officer,  misconduct  in  office  or,  in  case 
of  an  employee,  cause  for  dismissal. 

20b-i*  General  powers.  The  board  of  land  and 
natural  resources  shall  have  all  the  powers  necessary 
or  convenient  to  carry  out  and  effectuate  the  purposes 
and  orovisions  of  this  chaoter,  including,  without 
limitation,  the  following  powers  in  addition  to  others 
herein  granted: 

(1)  To  make  and  execute  contracts  and  other 
Instruments  necessary  or  convenient  to  the  exercise  of 
the  powers  of  the  board? 

(2)  To  make,  amend,  or  repeal  any  rule  or 
regulation,  having  the  force   and   effect   of   law,   in 
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accordance  with  chapter  9i; 

(3)  To  preDare»  carry  out,  and  operate  deve  I  optrent 
projects  in  any  development  area?  and  to  provide  Tor 
the  construction,  reconstruction  improvement, 
alteration,  or  repair  of  any  development  project  or  any 
part  thereof; 

Ct)  To  provide  for  the  regulation  of  development 
projects  financed  by  private  funds  and  instituted  under 
the  terms  of  this  chapter; 

(5)  To  sell,  to  lease,  or  to  lease  with  option  to 
purchase  lands?  and 

(6)  In  addition  to  all  of  the  other  powers 
conferred  upon  It,  to  do  all  thinqs  necessary  and 
convenient  to  carry  out  the  powers  expressly  given  by 
this  chaoter. 


AM  development  areas  shall  be  compatible  with  any 
general  plan  for  the  lonq-ranqe  develooment  of  land  in 
the  political  subdivision  concerned  under  the  terms  of 
chapter  201,  part  II,  and  shall  conform  fo  and  with  all 
subdivision  and  zoning  ordinances  and  requirements  of 
the  political  subdivision. 
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206-6  Acquisition  of  land  within  a  development 
area.  After  the  declaration  of  a  development  area,  the 
board  of  land  and  natural  resources  may  acquire  a 
parcel  or  parcels  of  land  which  it  shall  thereafter 
designate  for  the  appropriate  development  project  or 
projects  within  the  area.  If  necessary  lands  cannot 
reasonably  be  acquired  by  voluntary  transaction,  the 
board  may  institute  eminent  domain  oroceedings  to 
acquire  the  land  and  improvements?  provided,  that 
negotiations  for  the  acquisition  by  voluntary 
transaction  shall  not  be  required  before  the 
institution  of  eminent  domain  proceedings.  The  board 
shall,  within  twelve  months  next  following  its 
designation,  acquire  or  institute  eminent  domain 
proceedings  to  acquire  the  land  so  designated.  If  the 
lands  are  not  acquired  or  eminent  domain  proceedings 
instituted  within  the  twelve  month  period,  it  shall 
reimburse  the  owner  of  the  lands  so  designated  for 
out-of-pocket  expenses  of  appraisal,  survey,  and 
attorney  fees  as  the  owner  may  have  Incurred  as  a 
result  of  the  designation. 

Subject  to  the  restrictions  in  the  following 
section,  the  board  may  acquire  for  development  projects 
any  lands  suitable  for  residential  use  or  suitable  for 
such  use  or  uses  upon  subdivision  and  development. 
The  board  may  also  acquire,  in  connection  with  the 
development  projects,  lands  necessary  for  roads, 
sidewalks,  parks,  schools,  utilities,  and  playground 
and  recreational  facilities,  and  rights  to  water  and 
access.  The  board  may  also  acquire,  in  connection  with 
the  development  projects,  lands  for  business  use  where 
the  use  is  reasonably  necessary  to  provide  services  to 
the  prospective  occupants  of  the  projects.  Plans  and 
specifications  for  projects  shall  Include  provisions 
for  roadSf  sidewalks,  parks,  schools,  utilities, 
playground  and  recreational  facilities,  and  other 
appropriate  improvements,  so  that  they  will  be  suitable 
for  disposition  as  hereinafter  provided. 


206-7  Property  which  shall  not  be  acquired  for 
development  projects.  In  declaring  development  areas, 
and  acquiring  land  therein,  the  board  of  land  and 
natural  resources  shall  avoid  disturbing  existing  uses 
which  are  in  accord  with  the  highest  use  permitted 
under  any  existing  zoning  ordinance  in  the  political 
subdivision  concerned. 
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The  board  shall  not  acquire  for  development 
pro) ec  tst 

(1)  Lands  already  developed  and  improved  as 
business  or  industrial  areas  where  use  of  the  lands  for 
residential  purposes  or  as  a  part  of  a  development 
project  would  be  economically  unsound  or  where  an  undue 
hardship  would  be  suffered  by  the  community  through 
loss  of  service  because  of  the  acquisition? 

(2>  Lands  already  In  use  for  residential  purposes 
by  the  owner  thereof  or  by  a  lessee  holding  a  lease 
with  an  original  term  of  twenty  years  or  more,  exceot 
where  the  acquisition  of  parts  of  the  lands  is 
reasonably  necessary  for  the  proper  development  of  3 
project,  but  in  no  case  shall  any  part  of  the  lands  be 
taken  where  the  taking  will  reduce  the  parcel  to  less 
than  three  acres  in  extent; 

(3)  Lands  in  the  process  of  subdivision  and 
development  where  the  owner  or  his  agent  has  provided 
that  at  least  fifty  percent  of  the  lots  to  be  sold 
shall  be  sold  in  fee  simole,  prepared  subdivision  and 
construction  plans,  arranged  for  financing,  and  applied 
to  government  agencies  and  otherwise  taken  such  steps 
as  may  be  appropriate  for  the  construction  of  the 
proposed  development  in  good  faith  and  filed  an 
affidavit  with  the  board  to  that  effects 

ik)  Lands  used  or  to  be  used  as  sites  for  churches, 
private  or  parochial  schools,  clubs,  meeting  houses, 
other  private  uses  of  a  community,  civic,  social,  or 
religious  nature?  provided,  that  portions  of  the  lands 
mentioned  under  (1),  (2),  (3),  and  Ik)  of  this  section, 
or  Interests  therein,  may  be  taken  to  provide  access 
and  utility  easements  where  no  other  reasonable  means 
of  access  or  utility  easements  are  available. 

In  acquiring  agricultural  land  for  a  development 
project,  where  the  land  though  used  for  agricultural 
purposes  is  not  being  used  in  accord  with  the  highest 
use  permitted  under  any  existing  zoning  ordinance,  the 
board  shall  exercise  all  reasonable  care  not  to 
Jeopardize  the  agricultural  enterprise  concerned.  If, 
however,  the  board  finds  that  the  land  is  necessary  for 
a  development  project.  It  may  provide  assistance, 
monetary  or  otherwise,  in  relocating  the  enterprise 
elsewhere  or  pay  such  damages  to  the  owner  or   operator 
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of  such  enterprise  as  will  reasonably  compensate  him 
for  his  losst  if  he  has  not  already  been  so  compensated 
under  a  lease  agreement,  or  both. 

206-8  Development  of  lands  acquired.  Where  lands 
are  acquired  by  the  board  of  land  and  natural  resources 
with  its  own  fundSt  it  shall  subdivide  and  develop  the 
lands  into  residence  lots,  or  dwell inqs  and  lots  in  a 
manner  best  designed  to  carry  out  the  purposes  of  this 
chapter. 

The  board  may  contract  with  any  private  developer 
to  provide  for  the  financing  of  the  acquisition  of 
lands,  the  subdivision  and  development  of  acquired 
landst  and  the  disposition  of  residence  lots,  or  the 
construction  of  dwellings  on  the  lots  and  the 
disposition  of  both.  The  contracts  may  be  entered  Into 
after  published  advertisement  for  sealed  tenders, 
setting  forth  the  terms  of  the  proposed  contract, 
including  necessary  plans,  specifications,  and  time 
schedules.  The  contract  shall  provide  for  the 
establishment  of  such  sale  prices  of  the  residence 
lots,  or  dwellings  and  lots  as  will  reoay  to  the 
developer  the  amount  of  the  actual  cost  or  expense 
Incurred  in  the  acquisition  and  development  of  the  land 
together  with  a  reasonable  develooer's  profit  computed 
thereon  as  determined  by  the  board.   The  contract  shall 


requirements  of  the  call  for  tenders  and  states  th 
lowest  rate  of  developer's  profits:  provided  that  the 
board  may  reject  all  tenders  if  it  deems  that  the 
lowest  rate  of  developer's  profit  Is  unreasonable. 
Publication  of  the  call  for  tenders  shall  be  made  as 
required  by  section  103-26,  and  the  time  for  opening  of 
the  tenders  shall  be  not  less  than  thirty  days  after 
the  last  publication. 

206-9  Disposition  of  lands.  (a)  Generally.  It 
shall  be  the  policy  of  the  board  of  land  and  natural 
resources  to  encourage  Insofar  as  possible  the 
widespread  fee  simple  ownership  of  residential  lots  of 
modest  size  and  price.  Where  necessary  or  desirable, 
the   board   may  Issue  residential  leases  or  leases  with 
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an  option  to  purchase  the  fee  In  any  development  area 
upon  such  reasonable  terms  and  conditions  as  may  be 
determined  by  the  board.  Disposition  of  lands  shall  be 
by  such  public  method  as  shall  most  likely  carry  out 
the  purposes  of  this  chapter. 

(b)  Land  disposed  of  by  private  developers.  Land 
disposed  of  through  private  developers  shall  be  sold  in 
accord  with  the  terms  prescribed  by  the  board.  & 
reasonable  developer's  profit  shall  be  allowed*  but  the 
board  shall  reserve  the  right  to  inspect  booKs, 
records,  and  construction,  take  necessary  precautions 
against  soeculation  by  the  private  developer  in  lands 
acqulrf»d  under  this  chapter  and  renegotiate  any 
contract  to  prevent  unconscionable  profit  by  the 
private  developer. 

An  unconscionable  profit  means  any  profit  or  return 
in  excess  of  what  the  board  considers  as  reasonable. 
The  board  may  survey  the  prevai I inq  rates  of  profit  for 
developers  in  determining  a  reasonable  rate. 

(c)  Land  disposed  of  by  the  board.  To  be  eligible 
to  purchase  or  lease  a  residence  lot  from  the  board, 
the  buyer  shall  furnish  satisfactory  evidence  to  the 
board,  under  oath,  and  otherwise  as  required  by  the 
board  that  he: 

(1)  Is  a  citizen  of  the  United  States  or  a 
declarant  alien  who  has  resided  in  the  State  for  a 
period  of  five  years  or  more; 

(2)  Is  at  least  twenty  years  of  age; 

(3)  Is  a  bona  fide  resident  of  the  State  and  has  a 
bona  fide  intent  to  reside  In  the  development  area 
concerned,  if  successful  In  purchasing  or  leasing  a  lot 
In  the  area  under  this  chapter?  and 

(«♦)  Has  a  gross  income  sufficient  to  meet  the  cost 
of  the  land  being  disposed  of  by  the  board.  The  board 
shall  develop  policies  whereby  those  most  deserving  of 
housing  shall  be  given  preference.  In  developing  the 
policies,  the  board  shall  consider  the  applicant's 
household  income,  the  number  of  deoendents,  and  such 
other  factors  as  the  board  may  deem  pertinent. 

Any  person  whom  the  board  finds  to  be  within  one  of 
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the  following  classes*  shall  not  be  eligible  to  become 
an  oriqlnal  ourchaser  or  lessee  of  a  residence  lot,  to 
wit: 

(A)  A  person  who  himself  or  whose  husband  or  wife 
or  both  (when  husband  and  wife  are  livinq  toqether) 
owns  or  own  in  fee  simole  lands  suitable  for 
residential  purposes  within  the  political  subdivision 
and  in  or  reasonably  near  the  place  of  residence  or 
place  of  business  of  the  person?  and 

(B)  A  person  who  himself  or  whose  husband  or  wife 
(when  husband  and  wife  are  livinq  toqether)  has  pendinq 
an  unrefused  application  to  purchase  a  lot  in  a 
development  area  under  this  chapter  from  the  board. 

Any  person,  firm,  association,  or  corporation  may 
purchase  business  lots  within  a  development  project  for 
businesses  necessary  to  service  the  project.  The  lots 
shall  be  sold  at  public  auction  to  the  highest  bidder 
for  cash. 

The  board  shall  require  all  applicants  for  the 
purchase  or  lease  of  residence  lots  to  make  application 
therefor  under  oath,  and  may  require  additional 
testimony  or  evidence  under  oath  in  connection  with  any 
application.  The  determination  of  any  applicant's 
eligibility  under  this  chapter  by  the  board  shall  be 
conclusive  as  to  all  persons  thereafter  dealing  with 
the  prooerty*  but  the  making  of  any  false  statement 
knowingly  by  the  applicant  or  other  person  to  the  board 
in  connection  with  any  application  shall  constitute 
perjury  and  be  punishable  as  such.* 

When  a  development  project  or  projects  has  or  have 
been  sufficiently  completed  to  be  suitable  for 
disposition  to  individual  purchasers  or  lessees,  the 
board  shall  sell  or  lease  the  lots  therein  to  eligible 
purchasers  or  lessees  and  shall  give  notice  of  the 
disposition  by  publication  In  at  least  two  newspaoers 
of  general  circulation  on  the  island  of  Oahu.  The 
notice  shall  state  in  general  terms  the  size,  location, 
and  prices  or  rental  of  lots  to  be  sold  or  leased,  the 
terms  of  sale  or  lease,  and  the  last  date  on  which 
application  will  be  received  by  the  board,  which  date 
shall  not  be  less  than  thirty  days  after  the  first 
publication  of  the  notice.  The  notice  shall  also  state 
the  times  and  places  at  which  more  detailed  information 
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with  resoect  to  the  sale  or  lease  may  be  secured  by 
Interestd  oersons.  Not  more  than  one  lot  shall  be 
sold  or  leased  to  each  applicant. 

The  purchaser  at  his  option  may  pay  the  purchase 
price  in  full  on  delivery  of  a  deed  or  pay  not  less 
than  ten  per  cent  of  the  purchase  price  and  execute 
with  the  board  an  aqreerrent  of  sale  under  the  terms  of 
which  the  unpaid  balance  is  to  be  paid  in  monthly 
installments  and  over  such  period  as  the  board 
determinesi  with  interest  on  unpaid  balances  at  a  rate 
not  to  exceed  six  and  one-half  ner  cent,  payable 
monthly,  deed  to  be  delivered  on  final  payment; 
provided,  that  not  less  than  one-half  of  one  percent  on 
account  of  principal  shall  be  required  by  the  agreement 
to  be  paid  each  month.  Taxes  shall  be  prorated  as  of 
the  date  of  delivery  of  deed  in  the  case  of  a  cash  sale 
and  as  of  the  date  of  execution  of  the  aqreement  of 
sale  in  the  case  of  a  sale  in  other  cases.  Each 
agreement  of  sale  shall  provide  that  the  whole  or  any 
part  of  the  unpaid  balance  of  the  purchase  price  plus 
accrued  interests  may  be  paid  at  any  time. 

206-iO  Restrictions  on  sale  and  use  of  residential 
lots  by  purchaser, 

(a)  For  a  period  of  five  years  after  the  date  of 
purchase  of  any  lo*  under  this  chaoter  (which  date 
shall  be  deemed  to  be  the  date  of  the  agreement  of  sale 
or  deed  under  which  the  lot  was  originally  purchased  or 
agreed  to  be  purchased)  the  lot  shall  not  be  sold  by 
the  original  purchaser  thereof  unless  the  same, 
together  with  the  improvements  thereon  has  first  been 
offered  in  writing  to  the  board  of  land  and  natural 
resources  under  the  option  reserved  by  this  chaoter  and 
the  board  has  either  refused  or  failed  within  the  time 
required  by  this  section  to  exercise  the  option. 

(b)  Any  original  purchaser  intending  to  sell  such 
lot  and  improvements  within  the  five-year  period  shall 
first  notify  the  board  in  writing  of  his  intention. 
The  notice  shall  specify  the  original  purchaser's 
address  and  shall  expressly  offer  to  sell  such  property 
to  the  board  at  a  price  which  shall  not  exceed  the  sum 
of  (1)  the  original  cost  of  the  land,  and  (2)  the 
replacement  value,  less  depreciation  at  the  rates  used 
for  real  property  tax  purposes,  of  ail  buildings  and 
Improvements   thereont   to   be   determined    by    three 
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appraisers;  one  appointed  by  the  board,  one  appointed 
by  the  owner,  and  the  third  by  the  two  appraisers  so 
appointed,  the  cost  to  be  born  equally  by  the  parties. 
Within  thirty  days  after  the  receipt  of  the  notice,  the 
board  shall  in  writlnq  notify  the  original  purchaser  at 
the  address  so  specified  whether  it  elects  to  exercise 
the  ootion.  If  the  board  refuses,  or  fails  within  the 
thirty-day  period,  to  reoly  to  the  offer,  the  oriqinal 
purchaser  may  sell  the  property  to  any  other  person 
free  from  any  price  restrictions*  provided  that  if  the 
board  elects  to  purchase,  the  board  shall  thereupon  use 
its  best  efforts  to  redispose  of  it  as  soon  as 
practicable  subject  to  the  lien  of  any  mortgaqe,  to  a 
Qualified  and  responsible  person  who  will  assume  the 
obligation  of  mortgage  and  debt  secured  thereby. 

(c)  The  board  may  resell  any  lot  and  improvements 
so  purchased  at  a  price  not  to  exceed  the  actual  cost 
thereof  to  the  board,  with  the  addition  of  a  reasonable 
amount  to  cover  overhead  and  estimated  and  actual 
exoenses. 

(d)  Any  oriqinal  deed  or  original  agreement  of  sale 
from  the  board  to  any  original  purchaser  of  a  residence 
lot  shall  contain  a  covenant  running  with  the  land  (and 
shall,  whether  or  not  the  condition  is  contained  in  the 
instrument,  be  subject  to  the  reauirement)  that  the 
oriqinal  purchaser  shall  erect  on  the  lot,  within  two 
years  fol lowing  the  date  of  purchase,  a  suitable 
residence  building  to  conform  to  the  terms  set  forth  in 
the  instrument,  with  a  proviso  that  the  board  may,  on 
application  of  the  original  purchaser,  extend  the 
period  from  time  to  time  for  good  cause  shown.  Other 
reasonable  restrictions  designed  to  prevent  the  lots 
from  becoming  slum  areas  may  be  established  by  the 
board  for  any  development  project  and  included  in  the 
agreement  of  sale  or  deeds  as  covenants  running  with 
the  land  for  a  term  of  twenty-one  years. 

(e)  No  residence  lot  shall  be  used  for  any  purpose 
other  than  residence  purposes  for  a  period  of 
twenty-one  years  following  the  date  of  the  first  sale 
of  such  lot  by  the  board?  provided  that  in  the  event 
the  lot  is  zoned  or  rezoned  by  the  governmental 
authority  for  nonresidence  purposes*  the  restriction 
shall  be  relaxed  to  the  extent  permitted  by  the  zoning 
laws  or  regulations. 
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(f)  Subsections  (a)  and  (b)  of  this  section  shall 
not  be  aopllcable  to  a  sale  under  foreclosure  by  a 
mortqaqee  of  any  lot,  or  to  the  transfer  of  title  by  a 
mortgagee  after  foreclosure  or  otherwise  to  any  agency 
of  the  United  States  qovernment  pursuant  to  the  terms 
of  any  insurance  or  guarantee  of  mortgage  loan  by  such 
agency*  or  to  any  subsequent  purchaser. 

206-11  Breacht  mortgaging,  effect  of  breach,  etc. 
(a)  Effect  of  breach  of  restriction.  Except  as 
otherwise  provided  In  this  chapter  any  sale  or 
attempted  sale,  contract,  or  conveyance  contrary  to 
section  206-10  shall  be  void.  Any  use  contrary  to 
section  206-10  may  be  en)oined  by  the  state,  the  board 
of  land  and  natural  resources  or  an  owner  or  owners  of 
the  residence  lots  within  the  same  development  project. 
Except  as  otherwise  provided  in  this  chapter,  if  a 
sale,  contract,  or  conveyance  contrary  to  section 
206-10  is  attempted,  or  a  use  contrary  to  section 
206-10  is  not  voluntarily  remedied  or  is  not  or  cannot 
be  remedied  by  injunction,  or  a  building  is  not  erected 
in  accordance  with  section  206-10(d),  the  lot  affected 
shall  be  forfeited  and  the  title  revested  in  the  State 
upon  suit  by  the  State  establishim  any  of  the 
foregoing.  Upon  the  forfeiture,  the  board  shall  sell 
the  lot  at  public  auction  or  at  private  sale,  for  the 
current  market  value,  to  a  purchaser  eligible  to 
purchase  from  the  board  in  the  first  Instance,  and  the 
original  purchaser  shall  be  reimbursed  insofar  as 
possible,  after  deduction  of  costs  of  resale. 
Provided,  that  In  the  event  title  to  any  lot  passes  to 
any  obligee,  or  to  any  agency  of  the  United  States 
government,  pursuant  to  the  terms  of  any  insurance  or 
guarantee  of  mortgage  loss  by  such  agency,  no 
forfeiture  or  revesting  in  the  board  shall  be  enforced. 

(b)  Mortgage  of  residence  lots.  Nothing  herein 
shall  prevent  the  conveyance  of  a  residence  lot  by  way 
of  mortgage  to  any  person  or  corporation. 

(c)  Nothing  in  this  chapter  shall  be  construed  as 
limiting  the  power  of  the  board:  (1)  to  vest  in  an 
obligee  the  right,  in  the  event  of  a  default  by  the 
board  or  by  the  purchaser,  to  taKe  possession  of  a 
development  project  or  lot  or  cause  the  appointment  of 
a  receiver  thereof,  free  from  all  the  restrictions 
imoosed  by  this  chapter;  or  (2)  to  vest  in  the  obligee 
the  right,  in  the  event  of  a  default  by  the   purchaser. 
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to  acquire  title  to  a  lot  or  the  oroDerty  nortgaged  by 
the  purchaser  free  from  all  the  restrictions  imposed  by 
this  chapter. 

206-12  Requirement  to  develop.  ftny  land  acquired 
by  the  board  of  land  and  natural  resourcest  which  is 
not  subdivided  and  developed  either  by  the  board  or  a 
private  develooert  or  is  not  in  the  process  of 
subdivision  and  development  for  residential  use*  within 
two  years  from  the  date  of  its  acquisition,  shall  be 
offered  for  sale  by  the  board,  free  of  any  liens  or 
encumbrances  created  by  the  board,  to  the  owner  or 
owners  from  whom  the  fee  simple  ownership  of  the  same 
was  acquired  by  the  board,  or  their  respective 
successors  in  interest,  at  the  price  at  which  the  land 
was  purchased.  Land  shall  be  considered  to  be  in  the 
process  of  subdivision  and  development  when  the  board 
or  the  private  developer  has  prepared  subdivision  and 
construction  plans,  arranged  for  financing,  and  applied 
to  government  agencies,  and  otherwise  taken  such  steps 
as  may  be  appropriate  for  the  construction  of  the 
proposed  development  and  is  diligently  prosecuting  the 
development  in  good  faith. 

206-13  Power  to  lease,  pledge,  or  mortgage.  The 
board  of  land  and  natural  resources  also  may  lease  or 
rent  any  of  the  dwellings  or  other  accommodatons  or  any 
of  the  lands,  buildings,  structures,  or  facilities 
embraced  in  any  development  project  until  such  time  as 
It  is  oracticable  to  sell  the  same  in  accordance  with 
this  chapter  and  establish  and  revise  the  rents  or 
charges  therefor?  mortgage  or  pledge  any  property,  real 
or  personal,  or  any  interest  therein  to  any  person, 
firm,  corporaton,  or  government;  enter  upon  any 
building  or  property  in  order  to  conduct  investigations 
or  to  make  surveys  or  soundings?  purchase,  obtain 
options  upon,  acquire  by  gift,  grant,  bequest,  devise, 
or  otherwise,  any  property,  real  or  personal,  or  any 
interest  therein,  from  any  person,  firm,  corporation, 
or  government;  own,  hold,  clear,  and  improve  property? 
insure  or  prov.Ide  for  the  insurance  of  the  property  or 
operations  of  the  board  against  such  risks  as  the  board 
may  deem  advisable?  procure  insurance  or  guarantees 
from  the  federal  government  of  the  payment  of  any  debts 
or  parts  thereof  secured  by  mortgages  made  or  held  by 
the  board  on  any  property  included  in  any  development 
pro] ec  t. 
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206-26  Disclosure  by  private  developer?  public 
records.  A  private  developer  or  assign,  as  tt^e  term  is 
used  in  this  chapter,  shall  file  with  the  board  of  land 
and  natural  resources  an  enumeration  list  of  all 
persons  directly  or  indirectly  connected  with  him  or  it 
as  a  condition  precedent  to  his  or  its  acceptance  as 
the  private  developer  or  assign  by  the  board.  fi 
private  developer  or  assiqn  who  fails  to  comply  with 
this  requirement  shall  automatically  forfeit  all  rights 
to  any  profit  under  this  chapter. 

All  bids  and  any  or  all  records  of  a  private 
developer  or  assign,  relating  to  any  and  all 
transactions  with  the  State,  shall  be  public  records, 
as  defined  in  chapter  92,  and  subject  to  such  use  as 
permitted  by  chapter  92. 

206-27  nonds.  The  board  of  land  and  natural 
resources  may  issue  revenue  bonds,  and  also  refundlnq 
bonds  for  the  purpose  of  paying  or  retiring  bonds 
previously  issued,  from  time  to  time,  in  such  amounts 
as  It  may  deem  advisable  for  the  purpose  of  this 
chapter.  The  board  may  issue  such  types  of  bonds  as  it 
may  determine,  Includng  bonds  on  which  the  principal 
and  interest  are   payable: 

(1)  Exclusively  from  the  Income  and  revenues  of  the 
development  project  financed  with  the  proceeds  of  the 
bonds  or  with  the  proceeds  together  with  a  grant  from 
the  federal  government  in  aid  of  the  project;  or 

(2)  Exclusively  from  the  income  and  revenues  of 
certain  designated  development  projects,  whether  or  not 
they  were  financed  In  whole  or  in  part  with  the 
proceeds  of  such  bonds.  Any  such  bonds  may  be 
additionally  secured  by  a  pledge  of  any  revenues  of  any 
project  or  projects. 

Neither  the  members  of  the  board  nor  any  person 
executing  the  bonds  sh^ll  be  liable  personally  on  the 
bonds  by  reason  of  the  Issuance  thereof. 

206-28  State  and  political  subdivisions  not  liable 
on  bonds.  The  bonds  and  other  obligations  of  the  board 
of  land  and  natural  resources  under  this  chapter  (and 
the  bonds  and  obligations  shall  so  state  on  their  face) 
shall  not  be  a  debt  of  the  State  or  of  any  political 
subdivislonT    neither    the    State    nor     political 
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subdivisions  shall  be  liable  thereon,  nor  In  any  event 
shall  they  be  payable  out  of  any  funds  or  prooertles 
other  than  those  of  the  board  under  this  chanter.  The 
bonds  shall  not  be  considered  public  indebtedness 
within  the  meaning  of  oaraqraoh  2  of  section  3,  article 
VI  of  the  Constitution  of  the  State,  nor  shall  the 
bonds  constitute  an  indebtedness  within  the  meaninq  of 
any  other  debt  limitation  or  restriction.  Bonds  may  be 
issued  under  this  chapter  not wi ths t andng  any  debt  or 
other  limitation  prescribed  by  any  statute. 

206-29  Form  and  sale  of  bonds.  The  bonds  of  the 
board  of  land  and  natural  resources  shall  be  authorized 
by  resolution  and  may  be  issued  in  one  or  more  series 
and  shall  bear  such  date  or  dates,  nature  at  such  time 
or  times,  not  exceeding  sixty  years  from  the  date 
thereof,  bear  interest  at  such  rate  or  rates,  not 
exceeding  six  per  cent  a  year,  be  in  such  denomination 
or  denominations,  be  in  such  form  either  coupon  or 
registered,  carry  such  conversion  or  reglstraton 
privileges,  have  such  rank  or  priority,  be  executed  in 
such  manner,  be  oayable  in  such  medium  of  payment,  at 
such  place  or  places,  and  be  subject  to  such  terms  or 
redemption  (with  or  without  oremium)  as  the  resolution, 
its  trust  indenture,  or  mortgage  may  provide. 

The   bonds   shall  be   sold  at  not  less  than  par  at 

public  sale  held  after  notice  published  once   at   least 

five   days   prior   to  the  sale  In  a  newspaper  having  a 

general  circulation  in  the  State;   provided,   that   the 

bonds  may  be  sold  at  not  less  than  par  to  the  federal 
government  at  private  sale  without  any  public 
advert  Isemen  t . 

If  any  member  or  officer  of  the  board  whose 
signature  appears  on  any  bond  or  coupon  ceases  to  be  a 
member  or  official  before  the  delivery  of  such  bond, 
his  signature  shall,  nevertheless,  be  valid  and 
sufficient  for  all  purposes,  the  same  as  If  such  member 
or  officer  had  remained  In  office  until  its  delivery. 
Any  provision  of  any  law  to  the  contrary 
notwithstanding,  all  bonds  issued  pursuant  to  this 
chapter  shall  be  fully  negotiable. 

In  any  suit,  action  or  proceedings,  involving  the 
validity  or  enforcement  of  any  bond  of  the  board  or  the 
security  therefor,  any  such  bond,  reciting  In  substance 
that   it   has   been   Issued   by   the   board   to   aid  in 
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financlnq  a  develoonient  orojectt  shall  be  conclusively 
deemed  to  have  been  issued  for  a  development  project, 
an'l  tho  project  shall  be  conclusively  deemed  to  have 
been  planned*  located,  and  constructed  in  accordance 
with  the  purposes  and  provisions  of  this  chapter. 

206-30  Provisions  of  bonds.  In  connection  with  the 
Issuance  of  bonds  or  the  incurring  of  any  obligation 
and  to  secure  the  payment  of  the  bonds  or  obligations, 
the  board  of  land  and  natural  resources  in  addition  to 
its   other   powers   may; 

(1)  Pledge  all  or  any  part  of  its  revenues  under 
this  chapter  to  which  its  right  then  exists  or  may 
thereafter  come  into  existence? 

(2)  Covenant  against  mortgaging  all  or  any  part  of 
its  propertyt  real  or  personal,  then  owned  or 
thereafter  acquired,  in  connection  with  development 
projects  or  against  permitting  or  suffering  any  lien 
thereon ; 

(3)  Covenant  with  respect  to  limitations  on  its 
right  to  sell,  lease,  or  otherwise  dispose  of  any 
project  or  any  part  thereof! 

(<♦)  Covenant  against  pledging  all  or  any  part  of 
its  revenues  from  any  development  project  to  which  its 
right  then  exists  or  may  thereafter  come  into 
existence,  or  against  permitting  or  suffering  any  lien 
thereon; 

(5)  Covenant  as  to  the  bonds  to  be  issued  and  as  to 
the  issuance  of  the  bonds  in  escrow  or  otherwise,  and 
as  to  the  use  and  disposition  of  the  proceeds  thereof? 


206-t*l  Revolving  fund.  The  director  of  finance 
Shall  set  up,  out  of  any  moneys  approoriated  for  the 
purposes  of  this  chapter,  a  revolving  fund  to  be  Known 
as  the  development  revolving  fund.  All  unexoended 
balances  of  appropr iatons,  allocations,  allotments, 
special  revolving  funds,  or  other  funds  heretofore 
created  and  made  available  for  the  purposes  of 
developing  or  administering  any  project  subject  to  this 
chapter  shall  be  transferred  to  the  development  project 
revolving  fund?  provided,  that  any  unexoended   balances 


-  205  - 


HaHall 


in  any  special  revoJvlnq  fund  or  other  funds  created 
and  made  available,  in  whole  or  In  part,  with  federal 
funds,  or  with  assistance  from  the  federal  government, 
or  for  housing  undertaken  oursuant  to  a  contract 
between  the  federal  government  and  the  State  or  the 
board  of  land  and  natural  resources  shall  be  segregated 
from  other  funds  and  shall  be  deposited  and  maintained 
as  required  by  the  federal  government. 

In  addition  to  the  funds  soeclfied  in  the  above 
paragraoh,  there  is  appropriated  from  the  general 
revenues  of  the  State  sufficient  moneys  as  may  be 
necessary,  from  time  to  time,  to  the  development 
revolving  fund,  with  the  approval  of  th"  governor,  for 
the  purposes  specified  in  this  chapter,  provided  that 
not  more  than  $1,000,000  may  be  expended,  with  the 
approval  of  the  governor,  in  land  development  for  any 
one  project;  and  provided  further,  that  such  sums  as 
may  be  utilized  from  time  to  time  and  which  are 
reimbursed  to  this  fund  from  land  sales  shall  be 
deposited  into  the  general  fund. 

All  moneys  received  by  the  board  under  or  pursuant 
to  this  chapter.  Including  refunds,  reimbursements,  and 
revenues,  shall  be  deposited  in  the  revolving  fund,  to 
the  extent  permitted  by  federal  law  or  regulation. 
Except  as  otherwise  provided  by  this  chapter,  the 
revolving  fund  may  be  expended  by  the  board  for  any  and 
all  of  the  purposes  of  this  chapter,  including,  without 
prejudice  to  the  generality  of  the  foregoing,  the 
acquisition,  clearance,  and  improvement  of  property; 
the  construction  and  reconstruction  of  building  sites; 
and  the  development  and  administration  of  development 
projects  and  administration  expenses.  The  provisions 
of  this  section  shall  be  subject  to  applicable  federal 
law  and  regulation,  to  any  contract  between  the  federal 
government  and  the  State  or  the  board  relating  to 
development  projects  subject  to  this  chapter,  and  to 
the  terms  and  conditions  or  other  assistance  from  the 
federal  government. 
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B.  New  YorKJ  The  New  York  State  Urban  Development 
Corporation  Act  (Unconsolidated  LawSt  sec.  6251  et 
seq.)»  adopted  in  196S  created  a  public  corporation  for 
the  purposes  ot  acquiring,  construe t inqt  and  improving 
industrial  and  commercial  facilities!  cul tural t 
educational,  and  recreational  facilities,  and 
residential  housing  (sec.  6252).  The  corporation  is 
governed  by  a  nine-man  board  of  directors  which 
includes  the  commissioner  of  comm&rce,  the 
superintendent  of  banKs,  the  superintendent  of 
insurance*  the  director  of  the  office  of  planning 
services,  and  five  others  appointed  by  the  governor 
(sec.  625i»».  The  corporation  is  given  power  to  sell 
and  purchase  property,  plan  and  carry  out  construction 
or  rehabilitation  projects,  make  mortgage  loans,  and 
issue  its  OHO  bonds  (sec.  6255).  Notably,  it  does  not 
have  general  planning  powers  or  responsibility,  which 
inhere  in  separate  state  and  local  agencies.  The 
corporation  may  sell  or  lease  its  residential  projects 
to  a  housing  company  or  to  a  municipality  or  housing 
authority,  and  may  sell  or  lease  industrial  projects  to 
any  buyer  or  lessor  without  public  bids  (sees. 
6256-6259).  In  sum,  the  corporation  is  nearly 
unlimited  In  its  power  to  act  as  a  private  developer, 
and  in  fact  it  has  been  responsible  for  the  development 
of  several  new  towns  in  Mew  York  (see  Vol.  I  under 
"New  Towns").  The  corporation  also  benefits  from  its 
ties  to  the  state,  however,  in  that  its  properties  are 
exempt  from  taxes  (sec.  6272),  with  the  state  paying 
to  the  municipalities  and  political  subdivisions  a  sum 
equal  to  their  lost  tax  revenues  on  those  properties 
(sec.   6276). 
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MCKINNEY'S  CONSCLIDATEO  LAWS  OF  NEW  YORK 

UNCONSOLIDATED  LAWS 

CHAPTER  Z^t-URBAN  DEVELOPMENT 

SUBCHAPTER  I-NEW  YORK  STATE  UROAN  DEVELOPMENT 
CORPORATION  ACT 

6251.  Short  tit  ie 

This  act  shall  be  known  and  may  be  cited  as  the 
"New  York  state  urban  development  corooratlon  act". 

6252.  Statement  of  legislative  findings  and 
purposes 

It  is  hereby  found  and  declared  that  there  exists 
in  urban  areas  of  this  state  a  condition  of  substantial 
and  persistent  unemployment  and  underemployment  which 
causes  hardship  to  many  individuals  and  famillest 
wastes  vital  human  resources,  increases  the  public 
assistance  burdens  of  the  state  and  municipalities, 
impairs  the  security  of  family  life,  contributes  to  the 
growth  of  crime  and  delinquency,  prevents  many  of  our 
youth  from  finishing  their  educations,  impedes  the 
economic  and  physical  development  of  municipalities  and 
adversely  affects  the  welfare  and  prosperity  of  all  the 
people  of  the  state.  Many  existing  industrial, 
manufacturing  and  commercial  facilities  in  such  urban 
areas  are  obsolete  and  inefficient,  dilapidated,  and 
without  adequate  mass  transportation  facilities  and 
public  services.  Many  of  such  facilities  are 
underutilized  or  in  the  process  of  being  vacated, 
creating  additional  unemployment.  Technol oo ica I 
advances  and  the  provision  of  modern,  efficient 
facilities  in  other  states  will  speed  the  oosolescence 
and  abandonment  of  existing  facilities  causing  serious 
Injury  to  the  economy  of  the  state.  Many  existing  and 
planned  industrial,  manufacturing  and  commercial 
facilities  are,  moreover,  far  from  or  not  easily 
accessible  to  the  places  of  residence  of  substantial 
numbers  of  unemployed  persons.  As  a  result,  problems 
of  chronic  unemployment  are  not  being  alleviated  but 
are  aggravated.  New  industrial,  manufacturing  and 
commercial  facilities  are  required  to  attract  and  house 
new  industries  and  thereby  to  reduce  the  hazards  of 
unemployment.     The    unaided    efforts    of    private 
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entprorise  have  not  met  and  cannot  meet  the  needs  of 
providinq  such  facilities  due  to  oroblems  encountered 
In  assemblinq  suitable  building  sites*  lack  of  adequate 
public  services*  the  unavailability  of  private  caoital 
for  development  in  such  urban  areas*  and  the  inability 
of  private  enterorlse  alone  to  plan*  finance  and 
coordinate  industrial  and  commercial  development  with 
residential  developments  for  oersons  and  families  of 
low  Income  and  with  public  services  and  mass 
transportation  facilities. 

It  is  further  found  and  declared  that  there  exist 
in  many  municipalities  within  this  state  residential* 
nonresidential,  commerclsl*  Industrial  or  vacant  areas* 
and  combinations  thereof*  which  are  slum  or  blighted, 
or  which  are  becomlnn  slum  or  bllqhted  areas  because  of 
substandard,  insanitary,  deteriorated  or  deteriorating 
conditions.  Including  obsolete  and  dilapidated 
bulldinqs  and  structures*  defective  construction, 
outmoded  deslqn,  lack  of  proper  sanitary  facilities  or 
adequate  fire  or  safety  protection*  excessive  land 
coverage,  insufficient  liqht  and  ventilation*  excessive 
population  density,  illeqal  uses  and  conversions, 
inadequate  maintenance,  bulldinqs  abandoned  or  not 
utilized  in  whole  or  substantial  nart,  obsolete  systems 
of  utilities,  poorly  or  improperly  designed  street 
patterns  and  intersections,  inadequate  access  to  areas* 
traffic  congestion  hazardous  to  the  nubile  safety,  lack 
of  suitable  off-street  parking,  inadequate  loading  and 
unloading  facilities.  Impractical  street  widths,  sizes 
and  shapes,  blocks  and  lots  of  irregular  form,  shape  or 
insufficient  size,  width  or  deoth*  unsuitable 
topography,  subsoil  or  other  physical  conditions,  all 
of  which  hamper  or  Impede  proper  and  economic 
development  of  such  areas  and  which  impair  or  arrest 
the  sound  growth  of  the  area,  community  or 
municipality,  and  the  state  as  a  whole. 

It  is  further  found  and  declared  that  there  is  a 
serious  need  throughout  the  state  for  adequate 
educational,  recreational,  cultural  and  other  community 
facilities,  the  lack  of  which  threatens  and  adversely 
affects  the  health,  safety,  morals  and  welfare  of  the 
people  of  the  state. 

It  is  further  found  and  declared  that  there 
continues  to  exist  throughout  the  state  a  seriously 
inadequate   supply   of   safe   and    sanitary    dwelling 
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accommodations  for  persons  and  Tamilles  of  low  Income. 
This  condition  Is  contrary  to  the  oublic  interest  and 
threatens  the  health*  safety,  welfare,  comfort  and 
security  of  the  oeoole  of  the  state.  The  ordinary 
operations  of  private  enterprise  cannot  provide  an 
adequate  supply  of  safe  and  sanitary  dwelling 
accommodations  at  rentals  which  persons  and  families  of 
low  Income  can  afford. 

It  is  hereby  declared  to  be  the  policy  of  the  state 
to  promote  a  vigorous  and  growinq  economy,  to  prevent 
economic  stagnation  and  to  encourage  the  creation  of 
new  job  opportunities  in  order  to  protect  against  the 
hazards  of  unemployment,  reduce  the  level  of  oublic 
assistance  to  now  Indigent  individuals  and  families. 
Increase  revenues  to  the  state  and  to  its 
municipalities  and  to  achieve  stable  and  diversified 
local  economies.  In  furtherance  of  these  goals,  it  is 
the  policy  of  the  state  to  retain  existing  industries 
and  to  attract  new  industries  through  th?  acquisition, 
construction,  reconstruction  and  rehabilitation  of 
industrial  and  manufacturing  plants  and  commercial 
facilities,  and  to  develop  sites  for  new  industrial  and 
commercial  building.  It  is  further  declared  to  be  the 
policy  of  the  state  to  promote  the  development  of  such 
Plants  and  facilities,  reasonably  accessible  to 
residential  facilities,  in  those  areas  where 
substantial  unemployment  or  underemployment  exists,  to 
the  end  that  the  industrial  and  commercial  development 
of  our  urban  areas  will  proceed  in  sound  fashion  and  in 
coordination  with  development  of  housing,  mass 
transportation  and  public  services,  and  that  job 
opportunities  will  be  available  in  those  areas  where 
people  lacK  jobs. 

It  is  further  declared  to  be  the  policy  of  the 
state  to  promote  the  safety,  health,  morals  and  welfare 
of   the   people   of   the  state  and  to  oromote  the  sound 


programs 
t.«.cu    ...^.  C.V.,    Including    the     provision     of 
educational,   recreational  and  cultural  facilities,  and 
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the  encouragement  of  oar t ic ioat ion  In  these  programs  by 
private  enterprise. 

It  is  further  declared  to  be  the  policy  of  the 
state  to  promote  the  safety,  health,  morals  and  welfare 
of  the  people  of  the  state  through  the  provision  of 
adequate,  safe  and  sanitary  dwelling  accommodations  and 
facilities  incidental  or  apourtenant  thereto  for 
persons  and  families  of  low  income. 


It  is  hereby  declared  that  the  acquisition, 
construction,  reconstruction,  rehabilitation  or 
improvement  of  such  industrial,  manufacturing  and 
commercial  facilities,  and  of  such  cultural, 
educational  and  recreational  facilities;  the  clearance, 
replanning,  reconstruction  and  rehabilitation  of  such 
substandard  and  insanitary  areas;  and  the  provision  of 
adequate,  safe  and  sanitary  housing  accommodations  for 
persons  and  families  of  low  income  and  such  facilities 
as  may  be  Incidental  or  appurtenant  thereto  are  public 
uses  and  public  purposes  for  which  public  money  may  be 
loaned  and  private  property  may  be  acquired  and  tax 
exemotlons  granted,  and  that  the  powers  and  duties  of 
the  New  York  state  urban  development  corporation  as 
hereinafter  prescribed  are  necessary  and  proper  for  the 
purpose  of  achieving  the  ends  here  recited. 
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6253.   Definitions 

As  used  in  this  act»  the  following  words  and  terms 
shall  have  the  foJIowinq  meaninqs  unless  the  context 
shall  indicate  another  or  different  meaning  or  intent: 

(1)  "Bonds"  and  "notes".  The  bonds  and  notes 
respectively  issued  by  the  corporation  pursuant  to  this 
act. 

(2)  "Comptroller".   The  comptroller  of  the  state. 

(3)  "Corporation".  The  corporate  governmental 
agency  created  by  section  four  of  this  act. 

(k)  "Housing  Company".  A  comnany  organized 
pursuant  to  the  provisions  of  either  article  two,  four, 
five  or  eleven  of  the  private  housing  finance  law. 

(5)  "Local  Development  Corporation".  A  corporation 
incorporated  or  reincorporated  pursuant  to  the 
provisions  of  article  fourteen  of  the  not-for-profit 
corporation  law. 

(6)  "Project".  A  specific  worK  or  Improvement 
Including  lands,  buildings.  Improvements,  real  and 
personal  properties  or  any  Interest  therein,  acquired, 
owned,  constructed,  reconstructed,  rehabilitated  or 
Improved  by  the  corporation  or  any  subsidiary  thereof. 
Including  a  residential  project,  an  Industrial  project, 
a  land  use  improvement  subject,  or  a  civic  project,  all 
as  defined  herein,  or  any  combination  thereof,  which 
combination  shall  hereinafter  be  called  and  known  as  a 
"mul tl-puroose  project".  The  term  "project"  as  used 
herein  shall  Include  pro)ects,  or  any  portion  of  a 
proj  ect. 

(a)  "Residential  project".  A  project  or  that 
portion  of  a  multi-purpose  project  designed  and 
Intended  for  the  purpose  of  providing  housing 
accommodations  for  persons  or  families  of  low  Income 
and  such  facilities  as  may  be  incidental  or  appurtenant 
thereto. 

(b)  "Industrial  project".  A  project  or  that 
portion  of  a  multi-purpose  project  designed  and 
Intended  for  the  purpose  of  providing  facilities  for 
manufacturing,  warehousing,  research,  business  or  other 
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industrial  or  commercial  ouroosest  Includlnq  but  not 
limited  to  machinery  and  equipment  deemed  necessary  for 
the  operation  thereof  (excludinq  raw  material»  worK  in 
process  or  stock  in  trade). 

(c)  "Land  Use  Improvement  Project".  A  olan  or 
undertaking  tor  the  clearance,  reolanninq, 
reconstruction  and  rehabilitation  or  a  combination  of 
these  and  other  methods,  of  a  substandard  and 
insanitary  area,  and  for  recreational  or  other 
facilities  incidental  or  appurtenant  thereto,  pursuant 
to  and  in  accordance  with  article  eighteen  of  the 
constitution  and  this  act.  The  terms  "clearance, 
replanning,  reconstruction  and  rehabilitation"  shall 
Include  renewal,  redevelopment,  conservation, 
restoration  or  improvement  or  any  combination  thereof 
as  well  as  the  testing  and  reportlnq  of  methods  and 
techniaues  for  the  arrest,  prevention  and  elimination 
of  slums  and  bl ight . 

(d)  "Civic  project".  A  project  or  that  portion  of 
a  mui t i-purpose  project  designed  and  intended  for  the 
purpose  of  providing  facilities  for  educational, 
cultural,  recreational,  community,  municipal,  public 
service  or  other  civic  purposes. 

(7)  "Project  cost".  The  sum  total  of  all  costs 
incurred  by  the  corporation  in  carrying  out  all  works 
and  undertakings  which  the  corporation  deems  reasonable 
and  necessary  for  the  development  of  a  project.  These 
shall  include  but  are  not  necessarily  limited  to  the 
costs  of  all  necessary  studies,  surveys,  plans  and 
specifications,  architectural,  engineering  or  other 
special  services,  acouisition  of  land  and  any  buildings 
thereon,  site  preparation  and  development, 
construction,  reconstruction,  rehabilitation, 
improvement  and  the  acquisition  of  such  machinery  and 
equloment  as  may  be  deemed  necessary  In  connection 
therewith  (other  than  raw  materials,  work  in  process  or 
stock  in  trade) ?  the  necessary  expenses  incurred  in 
connection  with-  the  initial  occupancy  of  the  project; 
an  allocable  portion  of  the  administrative  and 
operating  expenses  of  the  corooration?  the  cost  of 
financing  the  project,  including  interest  on  bonds  and 
rotes  Issued  by  the  corporation  to  finance  the  project 
from  the  date  thereof  to  the  date  when  the  corporation 
shall  determine  that  the  project  be  deemed 
substantially   occupied^   and   the   cost   of  such  other 
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items,  Inclufllng  any  indemnity  and  surety  bonds  and 
premiums  on  insurance,  Ipaal  fees,  fees  and  expenses  of 
trustees,  depositories  and  paying  agents  for  the  bonds 
and  notes  issued  by  the  corporation?  and  relocation 
costs,  all  as  the  corporation  shall  deem  necessary 

(8)  "Real  property".  Lands,  structures,  franchises 
and  interests  in  land,  including  lands  under  water  and 
riparian  rights,  space  rights  and  air  rights  and  any 
and  alt  other  things  and  rights  usually  included  within 
said  term.  Real  property  shall  also  mean  and  include 
any  and  all  interests  in  such  property  less  than  full 
title,  such  as  easements,  incorporeal  hereditaments  and 
every  estate,  interest  or  right,  legal  or  equitable, 
including  terms  for  years  and  liens  thereon  by  way  of 
judgments,  mortgages  or  otherwise,  and  also  all  claims 
for  damages  tor  such  real  estate. 

(9)  "State",   The  state  of  New  York. 

(10)  "State  agency".  Any  officer,  department, 
board,  commission,  bureau,  division,  public 
corporation,  agency  or  instrumentality  of  the  state. 

(11)  "Subsidiary".  A  corporation  created  in 
accordance  with  section  twelve  of  this  act, 

(12)  "Substandard  or  insanitary  area".  The  term 
"substandard  or  insanitary  area"  shall  mean  and  be 
in  terchangp'ab  I  e  with  a  slum,  blighted,  deteriorated  or 
deteriorating  area,  or  an  area  which  has  a  blighting 
influence  on  the  surrounding  area,  whether  residential, 
non-residential,  commercial,  industrial,  vacant  or  land 
in  highways,  waterways,  railway  and  subway  tracks  and 
yards,  bridge  and  tunnel  approaches  and  entrances,  or 
other  similar  facilities,  over  which  air  rights  and 
easements  or  other  rights  of  user  necessary  for  the  use 
and  development  of  such  air  rights,  to  be  developed  as 
air  rights  Sites  for  the  elimination  of  the  blighting 
influence,  or  any  combination  thereof  and  may  includ? 
land,  buildings  or  improvements,  or  air  rights  and 
concomitant  easements  or  other  rights  of  user  necessary 
for  the  use  and  development  of  such  air  rights  not  in 
themselves  subsfandard  or  insanitary. 

(13)  "Municipality."  Any  county,  city,  town  or 
vi I  I  age. 
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(l**)  "Local  qovernlnq  body".  The  board  of 
suoervisors,  county  leqislature,  board  of  aldermen, 
common  council,  commission,  or  other  elective  qoverninq 
board  or  body  now  or  hereafter  vested  by  state  statute, 
charter  or  other  law  with  jurisdiction  to  initiate  and 
adopt  local  law  whether  or  not  such  local  laws  or 
ordinances  require  the  aoDroval  of  the  elective  chief 
executive  officer  or  other  official  or  body  to  become 
effective*  and  except  that  with  respect  to  a  city 
havinq  a  population  of  one  million  or  more  the  term 
"local  governing  body"  shall  mean  the  board  of 
estimate. 

(15)  "Public  corporation".  A  municinal 
corporation,  district  corporation,  or  oubllc  benefit 
corporation,  as  ail  such  terms  are  defined  in  section 
three  of  the  general  corporation  law,  or  any  agency  or 
instrumentality  of  the  foregoing. 

(16)  "New  community".  A  plan  or  undertaking  for 
the  development  of  housing  together  with  such 
ci vic» industr la  I  and  commercial  facilities  and  other 
ancillary  facilities  as  the  corporation  may  determine 
necessary.  Including  the  implementation  thereof  through 
one  or  more  projects  of  the  corporation  and  through 
such  participation  by  private  enterprise  as  may  be 
necessary  or  desirable  to  carry  out  the  development  of 
such  new  community. 

625^.   New  York  state  urban  development  corporation 

(1)  There  is  hereby  created  the  New  York  state 
urban  development  corporation.  The  corporation  shall 
be  a  corporate  governmental  agency  of  the  state, 
constituting  a  political  subdivision  and  public  benefit 
corporntlon.  Its  membership  shall  consist  of  nine 
directors  as  followst  the  commissioner  of  commerce, 
the  superintendent  of  banks*  the  superintendent  of 
Insurance,  and  the  director  of  planning  services  within 
the  executive  department,  and  five  directors  to  be 
appointed  by  the  governor  with  the  advice  and  consent 
of  the  senate.  From  the  five  directors  appointed  by 
him,  the  governor  shall  designate  the  chairman  of  the 
corporation  who  shall  serve  at  the  pleasure  of  the 
oovernor.  Two  of  the  directors  first  appointed  by  the 
governor  shall  serve  for  terms  ending  two  years  from 
January  first  next  succeeding  their  appointment,  and 
two   of   such   directors  shall  serve  for  terms  of  three 
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years  from  such  date.  Their  successors  shall  serve  for 
terms  of  tour  years  each.  Directors  shall  continue  in 
office  until  their  successors  have  been  aoDolnted  and 
Qualified.  In  the  event  of  a  vacancy  occurring  in  the 
office  of  a  director  by  death*  resignation  or 
otherwise!  the  qovornor  shall  apooint  a  successor  with 
the  advice  and  consent  of  the  senate  to  serve  for  the 
balance  of  the  unexpired  term.  The  qovernor  shall 
appoint  the  president  of  the  corporation»  with  the 
advice  and  consent  of  the  senate,  who  shall  be  the 
chief  executive  officer  of  the  corporation  and  who 
shall  serve  at  the  pleasure  of  the  qovernor.  Such 
president  may  be  one  of  the  directors  appointed  by  the 
governor. 

(2)  The  directors,  other  than  the  chairman,  shall 
serve  without  salary,  but  each  director,  including  the 
chairman,  shall  be  entitled  to  reimbursement  for  his 
actual  and  necessary  expenses  incurred  in  the 
performance  of  his  official  duties  and,  except  in  the 
case  of  the  chairman,  the  commissioner  of  commerce,  the 
superintendent  of  banks,  the  superintendent  of 
insurance,  the  director  of  the  office  of  planning 
services,  and  any  director  who  serves  as  president  of 
the  corporation,  a  per  diem  allowance  of  one  hundred 
dollars  when  rendering  services  as  such  director, 
provided  that  the  aggregate  of  such  per  diem  allowance 
to  any  one  director  In  any  one  fiscal  year  shall  not 
exceed  the  sum  of  five  thousand  dollars.  Anything  to 
the  contrary  contain'^d  herein  notwithstanding,  the 
president  of  the  corporation,  whether  or  not  he  is  a 
director,  and  the  chairman  If  he  Is  not  the  president 
shall  be  entitled  to  receive  such  salary  as  the 
directors  may  determine  for  their  services  as  chief 
executive  officer  and  chairman  respectively. 

(3)  Such  directors  other  than  the  commissioner  of 
commerce,  the  superintendent  of  banks,  the 
suoer intendent  of  Insurance,  the  director  of  the  office 
of  planning  services,  and  any  director  who  serves  as 
president  of  the  corporation  may  engage  in  private 
employment,  or  in  a  profession  or  business.  The 
corporation.  Its  directors,  officers  and  employees 
shall  be  subject  to  the  orovlslons  of  sections  seventy- 
three  and  seventy-four  of  the  public  officers  law. 

(*♦)  The  directors  of  the  corporation  shall  serve  ex 
officio  as   directors   of   the   corporation   for   urban 
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development  and  research  of  New  YorKt  created  by  the 
New  YorK  state  urban  develooment  and  research 
corporation  act,  and  of  the  urban  development  guarantee 
fund  of  New  YorK,  created  by  the  urban  development 
guarantee  fund  of  New  YorK  act.  The  ch^ilrrran  of  the 
corporation  shall  serve  as  chairman  of  the  corporation 
for  urban  development  and  research  of  New  YorK  and  of 
the  urban  development  guarantee  fund  of  New  YorK. 

(5)  No twi thstandinq  any  inconsistent  provisions  of 
law,  general,  special  or  local,  no  officer  or  employee 
of  the  state  or  of  any  civil  division  thereof,  shall  be 
deemed  to  have  forfeited  or  shall  forfeit  his  office  or 
employment  by  reason  of  his  acceptance  of  membership  on 
the  corporation  created  by  this  section;  provided, 
however,  a  director  who  holds  such  other  public  office 
or  employment  shall  receive  no  additional  compensation 
or  allowance  for  services  rendered  pursuant  to  this 
act,  but  shall  be  entitled  to  reimbursement  for  his 
actual  and  necessary  expenses  incurred  in  the 
performance  of  such  services. 

(6)  The  governor  shall  appoint  a  business  advisory 
council  for  urban  development,  to  advise  and  m^Ke 
recommendations  to  the  corporation  with  respect  to 
development  policies  an-i  programs  and  to  encouraae 
maximum  participation  in  projects  of  the  corooration  by 
the  private  sector  of  the  economy,  including  members  of 
the  council  and  firms  and  corporations  with  which  they 
are  affiliated.  Such  council  shall  consist  of  not  more 
than  twenty-five  members,  who  shall  serve  at  the 
pleasure  of  the  governor,  and  who  shall  be  broadly 
representative  of  commerce  and  industry,  the  financial 
community  and  the  construction  and  housing  industries. 
Such  members  shall  serve  without  salary,  but  shall  be 
entitled  to  reimbursement  for  their  actual  and 
necessary  expenses  incurred  in  the  performance  of  their 
duties. 

(7)  The  corporation  shall  establish  one  or  more 
community  advisory  committees  to  consider  and  advise 
the  corporation  upon  matters  submitted  to  them  by  the 
corporation  concerning  the  development  of  any  area  or 
any  project,  and  may  establish  rules  and  regulations 
with  resoect  to  such  committees.  The  members  of  such 
community  advisory  committees  shall  serve,  at  the 
pleasure  of  the  corporation,  without  salary,  but  shall 
be   entitled   to   reimbursement   for   their   actual  and 


-  217 


New  York 


necessary  expenses  incurred  In  the  oerformance  of  their 
duties.  No t wlthstandlnq  any  Inconsistent  provision  of 
lawf  general*  special  or  local,  no  officer  or  employee 
of  the  state  or  of  any  civil  division  thereof,  shall  be 
deemed  to  have  forfeited  or  shall  forfeit  his  office  or 
employment  by  reason  of  his  acceptance  of  membership  on 
such  community  advisory  committee. 

(8)  The  qovernor  may  remove  any  director  appointed 
by  him  for  inefficiency,  neqlect  of  duty  or  misconduct 
in  office  after  giving  him  a  copy  of  the  charges 
against  him,  and  an  opportunity  to  be  heard,  in  person 
or  by  counsel,  in  his  defense,  upon  not  less  than  ten 
days'  notice.  If  any  such  director  shall  be  remove, 
the  qovernor  shall  file  in  the  office  of  the  department 
of  state  a  complete  statement  of  charges  made  against 
such  director  and  his  findings  thereon,  together  with  a 
complete  record  of  the  proceeding.  The  foregoinq 
porvisions  shall  not  apply  in  the  case  of  the  chairman 
and  any  director  who  serves  as  president  of  the 
corporation  who  shall  serve  at  the  pleasure  of  the 
qovernor. 

(9)  The  corporation  and  Its  corporate  existence 
shall  continue  until  terminated  by  taw,  provided, 
however,  that  no  such  law  shall  take  effect  so  long  as 
the  corporation  shall  have  bonds,  notes  and  other 
obllqations  outstanding  unless  adequate  provision  has 
been  made  for  the  payment  thereof  in  the  documents 
securing  the  save.  Upon  the  termination  of  the 
existence  of  the  corporation,  all  its  rights  and 
properties  shall  pass  to  and  be  vested  in  the  state. 

(10)  A  majority  of  the  directors  of  the  corporation 
then  in  office  shall  constitute  a  quorum  for  the 
transaction  of  any  business  or  the  exercise  of  any 
power  or  function  of  the  corporation,  except  as 
otherwise  orovided  in  section  sexteen,  subdivision  two, 
hereof.  The  corporation  may  delegate  to  one  or  more  of 
Its  directors,  or  its  officers,  agents  and  employees, 
such  powers  and  duties  as  it  may  deem  proper. 

(11)  The  corporation  shall  take  affirmative  action 
in  working  with  construction  firms,  contractors  and 
subcontractors,  labor  unions  and  manuf actur Ino  and 
industrial  firms,  to  the  end  that  residents  of  areas  in 
which  projects  are  to  be  located  shall  be  afforded 
priority   in   the   construction  work  on  projects  of  the 
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corooratlon,  and  in  the  business  operations  of  tenants 
and  occuoants  of  industrial  orojects  undertaken  by  the 
corporation  . 

6255.   Powers  of  tne  corporation 

Except  as  otherwise  limited  by  this  act,  the 
corporation  shall  have  power: 

(1)  To  sue  and  be  sued? 

(2)  To  have  a  seal  and  alter  the  same  at  pleasure; 

(3)  To  make  and  execute  contracts  and  all  other 
Instruments  necessary  or  convenient  for  the  exercise  of 
its  powers  and  functions  under  this  act; 

(if)  To  make  and  alter  by-laws  for  its  organization 
and  internal  management  and,  subject  to  agreements  with 
noteholders  or  bondholders,  to  make  rules  and 
regulations  with  respect  to  its  projects,  operations, 
properties  and  facilities,  which  rules  and  regulations 
shall  be  filed  with  the  department  of  state  in  the 
manner  provided  by  section  one  hundred  two  of  the 
execut  i ve  I  aw ; 

(5)  To  acquire,  hold  and  dispose  of  personal 
property  for  its  corporate  purposes; 

(6)  To  appoint  officers,  agents  and  employees, 
prescribe  their  duties  and  qualifications  and  fix  their 
compensation? 

(7)  To  acquire  or  contract  to  acquire  from  any 
person,  flrrnt  corporation,  municipality,  federal  or 
state  agency,  by  grant,  purchase,  condemnation  or 
otherwise,  leaseholds,  real,  personal  or  mixed  property 
or  any  interest  therein?  to  own,  hold,  clear,  improve 
and  rehabilitate,  and  to  sell,  assign,  exchange, 
transfer,  convey,  lease,  mortgage,  or  otherwise  dispose 
of  or  encumber  the  same? 

(8)  To  create  subsidiaries,  as  provided  in  section 
t we  I ve  of  thi  s  act . 

(9)  To  acquire,  construct,  reconstruct, 
rehabi  I  I  tate»  Improve,  alter  or  repair  or  provide  for 
the     construction,     reconstruction,     improvement. 


-  219  - 


New  YorK 


alteration  or  repair  of  any  project. 

(10)  To  arrange  or  contract  with  a  municipality  for 
the  plannlnq*  reolanninqf  opGninq»  grading  or  closing 
of  streetst  roadSt  roadways*  alleys  or  other  places*  or 
for  the  furnishirq  of  facilities  or  for  the  acquisition 
by  a  municipality  of  property  or  property  riahts  or  for 
the  furnishing  of  property  or  services  in  connection 
Hi  th  a  pro) ec  t. 

(11)  To  sell,  lease,  assign,  transfer,  convey, 
exchange,  mortgage,  or  otherwise  dispose  of  or  encumber 
any  project,  and  in  the  case  of  the  sale  of  any 
project,  to  accept  a  purchase  money  mortgage  in 
connection  therewith;  and  to  lease,  repurchase  or 
otherwise  acquire  and  hold  any  project  which  the 
corporation  has  theretofore  sold,  leased  or  otherwise 
conveyed,  transferred  or  disposed  of. 

(12)  To  grand  options  to  purchase  any  project  or  to 
renew  any  leases  entered  into  by  it  in  connection  with 
any  of  its  projects  on  such  terms  and  conditions  as  it 
may  de^m  advisable. 

(13)  To  prepare  or  cause  to  be  prepared  plans, 
specifications,  designs  and  estimates  of  costs  for  the 
construction,  reconstruction,  rehabilitation. 
Improvement,  alteration  or  repair  of  any  project,  and 
from  time  to  time  to  modify  such  plans,  specifications, 
designs  or  estimates. 

(l^t)  To  manage  any  project,  whether  then  owned  or 
teased  by  the  corporation,  and  to  enter  into  agreements 
with  the  state  or  any  municipality  or  any  agency  or 
instrumentality  thereof,  or  with  any  person,  firm, 
partnership  or  corporation,  either  public  or  private, 
for  the  purpose  of  causing  any  project  to  be  managed. 

(15)  To  provide  advisory,  consultative,  training 
and  educational  services,  technical  assistance  and 
advice  to  any  p-erson,  firm,  partnership  or  corporation, 
either  public  or  private,  in  order  to  carry  out  the 
purposes  of  this  act. 

(16)  To  lend  or  donate  monies,  whether  secured  or 
unsecured,  to  any  subsidiary  corporation,  and  to 
purchase,  sell  or  pledge  the  shares,  bonds,  or  other 
obligations   or   securities   thereof,  on  such  terms  and 
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conditions  as  the  corooratlon  may  deem  advisable. 

(17)  To  make  mortgaqe  loans,  secured  by  a  tirst 
mortqaqe  lien»  Includinq  temporary  loans  or  advances* 
to  any  subsidiary  corporation  which  is  a  housing 
company,  and  to  undertake  commitments  therefor.  Any 
such  commitment,  mortgaqe  or  bonds  or  noes  secured 
thereby  may  contain  such  terms  and  conditions  not 
inconsistent  with  the  provisions  of  this  act  as  the 
corporation  may  deem  necessary  or  desirable  to  secure 
repayment  of  its  loan,  the  interest,  if  any,  thereon 
and  other  charges  in  connection  therewith. 

(18)  Subject  to  the  provisions  of  any  contract  with 
noteholders  or  bondholders,  to  consent  to  the 
modification,  with  respect  to  rate  of  interest,  time  of 
payment  of  any  installment  of  principal  or  interest, 
security,  or  any  other  term,  of  any  mortgaqe,  mortgaqe 
loan,  mortiaqe  loan  commitment,  contract  or  aqreement 
of  any  kind  to  which  the  corporation  is  a    party. 

(19)  In  connection  with  any  property  on  which  it 
has  made  a  mortgage  loan,  to  foreclose  on  any  such 
property  or  commence  any  action  to  protect  or  enforce 
any  right  conferred  uoon  it  by  any  law,  mortgage, 
contract  or  other  agreement,  and  to  bid  for  the 
purchase  such  property  at  any  foreclosure  or  at  any 
other  sale,  or  acquire  or  take  possession  of  any  such 
property?  and  in  such  event  the  corporation  may 
complete,  administer,  pay  the  principal  of  and  inter=>st 
on  any  obligations  incurred  in  connection  with  such 
property,  dispose  of,  and  otherwise  deal  with  such 
property,  in  such  manner  as  may  be  necessary  or 
desirable  to  protect  the  interests  of  the  corporation 
therein. 

(20)  To  borrow  money  and  to  issue  its  negotiable 
bonds  and  notes  and  to  provide  tor  the  rights  of  the 
holders  thereof. 

(21)  As  security  for  the  payment  of  the  principal 
of  and  Interest  on  any  bonds  so  issued  and  any 
agreements  made  in  connection  therewith,  to  mortgaqe 
and  pledqe  any  or  all  of  its  projects,  whether  then 
owned  or  thereafter  acquired,  and  to  pledge  the 
revenues  and  receipts  therefrom  or  from  any  thereof, 
and  to  assign  or  pledge  the  lease  or  leases  on  any 
portion  or  all  of  said  projects  and  to  assign  or  pledqe 
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the  income  received  by  virtue  of  said  lease  or  leases. 

(22)  To  invest  any  funds  of  the  corporation 
Including  funds  held  in  reserve  or  sinking  funds*  or 
any  monies  (including  proceeds  from  the  sale  of  gny 
bonds  or  notes  of  the  corporation)  not  required  for 
immediate  use  or  disbursement,  at  the  discretion  of  the 
corporation,  in  (a)  obligations  of  the  state  or  of  the 
United  States  government,  (b)  obligations  the  prlncloal 
and  interest  of  which  are  guaranteed  by  the  state  or 
the  United  States  goverment,  (c)  obligations  of 
agencies  and  instrumentalities  of  the  state  or  of  the 
Unites  States,  or  (d)  certificates  of  deposit  of  banks 
or  trust  companies  in  this  state,  secured  by 
obligations  described  in  clauses  (a),  (b)  or  (c)  of 
this  subdivision. 

(23)  To  procure  insurance  against  any  loss  in 
connection  with  its  property  and  other  assets  and 
operations  in  such  amounts  and  from  such  insurers  as  it 
deems  desirable. 

(Z^t)  To  engage  the  services  of  consultants  on  a 
contract  basis  for  rendering  professional  and  technical 
assistance  and  advice. 

(25)  To  contract  for  and  to  accent  any  gifts  or 
grants  of  loans  of  funds  or  property  or  financial  or 
other  aid  In  any  form  the  federal  qovernment  or  any 
agency  or  instrumentality  thereof,  or  from  the  state  or 
any  agency  or  instrumentality  therof,  from  any  other 
source  and  to  comply,  subject  to  the  provisions  of  this 
act,  with  the  terms  and  conditions  thereof. 

(26)  To  do  any  and  all  things  necessary  or 
convenient  to  carry  out  Its  purposes  and  exercise  the 
powers  given  and  granted  in  this  act. 

(27)  Subject  to  any  agreement  with  noteholders  or 
bondholders,  to  enter  into  agreements  to  pay  annual 
sums  in  lieu  of"  taxes  to  any  municipality  or  political 
subdivision  of  the  state.  In  respect  of  any  real 
property  which  is  owned  by  the  corporation  or  any 
subsidiary  thereof  and  is  located  In  such  municipality 
or  political  subdivision. 

6256.  Sale  of  lease  of  land  use  improvement 
pro ) ec  ts 


222  - 


New  YorK 


(1)  The  corporation  may  sell  or  lease  for  a  term 
not  exceedinq  ninety-nine  years  all  or  any  portion  of 
the  real  or  oersonal  prooerty  constltutinq  a  land  use 
Improvement  project  to  any  person,  firm,  partnership  or 
corporation,  either  public  or  private,  uoon  such  terms 
and  conditions  as  may  be  approved  by  the  corporation, 
whenever  the  corporation  shall  find  that  such  sale  or 
lease  is  In  conformity  with  a  plan  or  undertaking  for 
the  clearance,  replanninq,  reconstruction  or 
rehabilitation  of  sub-standard  and  insanitary  areas  in 
the  municipality  in  which  the  project  is  located. 
Such  sale  or  lease  may  be  made; 

(al  To  any  housing  company,  without  public  biddinq, 
public  sale  or  public  notice; 

(b)  To  any  local  development  corporation,  without 
public  bidding,  public  sale  or  public  notice; 

(c)  To  any  other  person,  firm,  partnership  or 
corporation,  without  public  bidding  or  public  sale, 
provided  there  Is  published  In  at  least  one  newspaper 
of  general  circulation  in  the  mucicipality  in  which  the 
project  is  located  a  notice  which  shall  Include  a 
statement  of  the  identity  of  the  proposed  purchaser  or 
lessee  and  of  his  proposed  use  or  reuse  of  the  land  use 
Improvement  project  area  or  applicable  portion  thereof, 
the  price  or  rental  to  be  oald  by  such  purchaser  or 
lessee,  all  other  essential  conditions  of  such  sale  or 
lease,  and  a  statement  that  a  public  hearing  upon  such 
sale  or  lease  will  be  held  before  the  corporation  at  a 
specified  time  and  place  on  a  date  not  less  than  ten 
days  after  such  publication,  and  provided  further  that 
such  public  hearing  is  held  in  accordance  with  such 
notice. 


6257.   Sale  or  lease  of  residential  projects 

(1)  The  corporation  may  soil  or  lease  for  a  term 
not  exceeding  ninety-nine  years  a  residential  project 
only  to  a  housing  comoary  or  to  a  municipality  or 
housing  authority.  It  may  enter  into  a  contract  for 
such  sale  or  lease  either  prior  to,  at  the  date  of,  or 
subsequent  to  the  completion  of  the  project  by  the 
corporation.  Where  such  contract  for  sale  or  lease  is 
entered  into  after  the  commencement  of  construction  and 
prior   to  the  physical  completion  of  the  Improvement  to 
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be  conveyed  or  leasedt  the  corooration  may  complete  the 
construction  and  development  of  such  improvement  prior 
to  the  actual  conveyance  or  lease. 

(2)  Any  such  sale  or  lease  pursuant  to  subdivision 
one  of  this  section  may  be  made  without  public  bidding, 
public  sale  or  public  notice,  pursuant  to  such 
negotiated  contract,  agreement  or  lease  and  containing 
such  provisions,  limitations,  requirements,  terms  and 
conditions,  as  the  corporation,  within  Its  discretion, 
may  determine  to  be  necessary  or  desirable. 

6258.  Sale  or  lease  of  industrial  projects 

(1)  Notwithstanding  the  provisions  of  any  general, 
special  or  local  law,  subject  to  any  agreement  with 
noteholders,  the  corporation  may  sell  or  lease  any 
industrial  project,  without  public  bidding  or  public 
sale,  for  such  price  or  rental  and  upon  such  terms  as 
may  be  agreed  uoon  between  the  corporation  and  such 
purchaser  or  lessee,  either  prior  to,  at  the  date  of, 
or  subsequent  to  the  completion  of  the  project  by  the 
corporation,  provided,  however,  that  in  the  case  of  a 
le^se,  the  term  thereof  shall  not  exceed  ninety-nine 
years.  Where  such  contract  for  sale  or  lease  Is 
entered  into  after  the  commencement  of  construction  and 
prior  to  the  physical  completion  of  the  improvement  to 
be  conveyed  or  leased,  the  corporation  may  complete  the 
construction  and  development  of  such  improvement  prior 
to  the  actual  conveyance  or  lease. 

6259.  Sale  or  lease  of  civic  projects 

(H  Subject  to  any  agreement  with  noteholders  or 
bondholders,  the  corporation  may  sell  or  lease  for  a 
term  not  exceeding  ninety-nine  years  any  civic  project 
to  the  state  or  any  agency  or  instrumentality  thereof, 
to  any  municipality  or  agency  or  instrumentality 
thereof,  to  any  public  corporation,  or  to  any  other 
entity  which  is  carrying  out  a  community,  municipal, 
public  service  or  other  civic  purpose. 

(2)  Any  such  sale  or  lease  pursuant  to  subdivision 
one  of  this  section  may  be  made  without  public  bidding, 
public  sale  or  public  notice,  upon  such  terms  and 
conditions  as  the  corporation,  within  its  discretion, 
may  determine  to  be  necessary  or  desirable.  The 
corporation  may  enter  into  a  contract   for   a   sale   or 
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lease  as  authorized  by  subdivision  one  of  this  section 
either  orior  to,  at  the  date  oft  or  subsequent  to  the 
coTioletlon  of  the  oroject  by  the  corporation.  Where 
such  contract  for  sale  or  lease  is  entered  into  after 
the  common cement  of  construction  and  prior  to  the 
physical  completion  of  the  improvement  to  be  sold  or 
leased*  the  corporation  may  complete  the  construction 
and  develoorrent  of  such  improvement  prior  to  the  actual 
conveyance  or  lease. 

6260.   Findinqs  of  the  corporation 

No twi thstandinq  any  other  provision  of  this  act, 
the  corporation  shall  not  be  empowered  to  undertake  the 
acquisition,  construction,  reconstruction, 
rehabilitation  or  improvement  of  a  project  unless  the 
corporation  finds: 

(a)  in  the  case  of  a  residential  project: 

(1)  That  there  exists,  in  the  area  in  which  the 
project  is  to  be  located,  or  in  an  area  reasonably 
accessible  to  such  area,  a  need  for  safe  and  sanitary 
housing  accommodations  for  persons  or  families  of  low 
income,  which  the  operations  of  private  enterprise 
cannot  provi  1e; 

(2)  That  the  project  has  been  approved  as  a  project 
of  a  housing  company  pursuant  to  the  provisions  of  the 
private  housing  finance  law, 

(b)  in  the  case  of  an  industrial  project: 

(1)  That  the  area  in  which  the  oroject  is  to  be 
located  is  a  substandard  or  insanitary  area,  or  Is  in 
danger  of  becoming  a  substandard  or  insanitary  area, 
wherein  there  exists  a  condition  of  substantial  and 
persistent  unemployment  or  underemployment; 

(21  That  the  acquisition  or  construction  and 
operation  of  such  oroject  will  prevent,  eliminate  or 
reduce  unemployment  or  under emo I oymcnt  in  such  area? 

(3)  That  such  project  shall  consist  of  a  building 
or  buildings  which  are  suitable  for  manufacturing, 
warehousing  or  research  or  other  industrial,  business 
or  commercial  purposes. 
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(*♦)  That  adeouate  provision  has  been,  or  will  be 
made  for  oayment  of  the  cost  of  the  acquisition, 
construction*  operation,  maintenance  and  uokeep  of  such 
pro  J  ec  t, 

(5)  That  the  acquisition  and  construction,  proposed 
leasing,  operation  and  use  of  such  oro)ect  will  aid  in 
the  development,  qrowth  and  prosperity  of  the  state  and 
the  area  in  which  such  project  is  located; 

(6)  That  the  plans  and  specifications  assure 
adequate  light,  air,  sanitation  and  fire  protection. 

(c)  in  the  case  of  a  land  use  improvement  project: 

(1)  That  the  area  in  which  the  project  is  to  be 
located  is  a  substandard  or  insanitary  area,  or  is  In 
danger  of  becoming  a  substandard  or  Insanitary  area  and 
tends  to  impair  or  arrest  the  sound  growth  and 
development  of  the  municipality; 

(2)  That  the  project  consists  of  a  plan  or 
undertaking  for  the  clearance,  replannlng, 
reconstruction  and  rehabilitation  of  such  area  and  for 
recreational  and  other  facilities  incidental  or 
apourtomnt  thereto; 

(3)  That  the  plan  or  undertaking  affords  maximum 
opportunity  for  par t ic Ipat i on  by  private  enterprise, 
consistent  with  the  sound  needs  of  the  municipality  as 
a  who  I  p. 

(d)  in  the  case  of  a  civic  project: 

(1)  That  there  exists  in  the  area  in  which  the 
project  is  to  be  located,  a  need  for  the  educational, 
cultural,  recreational,  community,  municipal,  public 
service  or  other  civic  facility  to  be  included  In  the 
pro j  ec  t; 

(?)  That  the  project  shall  consist  of  a  building  or 
buildings  or  other  facilities  which  are  suitable  for 
educational,  cultural,  recreational,  community, 
fpunicioal,  public  service  or  other  civic  purposes; 

(3)  That  such  project  will  be  leased  to  or  owned  by 
the  state  or  an  agency  or  instrumentality  thereof,  a 
municipality  or  an  agency  or  instrumentality  thereof,  a 
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public   corporation*   or   any   other   entity   which  is 

carrying  out  a  community,  municipal,  public  service  or 

other   civic   purpose,   and  that  adeauate  provision  has 

been,  or  will  be,  made  for  the  payment  of  the   cost  of 

acquisition,   construction,   operation,  maintenance  and 
upkeep  of  the  project; 

Ik)  That  the  plans  and  specifications  assure  or 
will  assure  adeauate  light,  air,  sanitation  and  fire 
pro  t ec  t  Icn  . 

(e)  in  the  case  of  all  projects,  that  there  is  a 
fe=islble  method  for  the  relocation  of  families  and 
individuals  displaced  from  the  project  area  into 
decent,  safe  and  sanitary  dwellings,  which  are  or  will 
be  previewed  in  the  project  area  or  in  other  areas  not 
generally  less  desirable  in  regard  to  public  utilities 
and  Public  and  commercial  facilities,  at  rents  or 
prices  within  the  financial  means  of  such  families  or 
Individuals,  and  reasonably  accessible  to  their  places 
of  employment.  Insofar  as  is  feasible,  the  corporation 
shall  offer  housing  accommodations  to  such  families  and 
Individuels  in  residential  projects  of  the  corporation. 
The  corporation  may  render  to  business  and  commercial 
tenants  and  to  families  or  other  oersons  displaced  from 
the  project  area,  such  assistance  as  it  may  deem 
necessary  to  enable  them  to  relocate. 

(f)  in  the  case  of  all  projects,  the  corporation 
shall  state  the  basis  for  its  findings. 

6261.   Construction  contracts 

(1)  Construction  contracts  let  by  the  corporation 
Shall  be  in  conformity  with  the  applicable  provisions 
of  section  one  hundred  thirty-five  of  the  state  finance 
law,  provided,  however,  that  construction  contracts  let 
by  subsidiaries  of  the  corporation  which  are  housing 
companies  shall  be  governed  by  the  applicable 
provisiors  of  the  private  housing  finance  law?  provided 
further,  however,  that  in  the  case  of  industrial 
projects,  whenever  the  corportatlon  determines  that 
trade  secrets  or  other  confidential  information  about 
the  prosoectlve  pro|ect  occupant's  business  operations, 
processes  or  designs  would  be  revealed  by  public 
bidding,  the  requirements  of  section  one  hundred 
thirty-five  of  the  state  finance  law  with  respect  to 
public   bidding  may  be  waived.   In  such  event,  separate 
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soecl  f  Icat  1  ons  shall  be  prppared  for,  an'1  separate  and 
indeoendent  contracts  shall  be  entered  into,  for  the 
followlnq  three  subdivisions  of  work  to  be  performed: 
(a)  plumbinq  and  gas  fitting;  (b)  steam  heating,  hot 
water  heating,  ventilating  and  air  conditioning 
apparatus?  and  (c)  electric  wiring  and  standard 
Illuminating  fixtures. 

(2)  The  corporation  may,  in  its  discretion,  assiqn 
contracts  for  supervision  and  coordination  to  the 
successful  bidder  for  any  subdivision  of  work  for  which 
the  corporation  receives  bids.  Any  construction 
contract  awarded  by  the  corporation  shall  contain  such 
other  terms  and  conditions  as  the  corporation  may  deem 
desirable.  The  corporation  shall  not  award  any 
construction  contract  except  to  the  lowest  bidder  whot 
in  its  opinion,  is  qualified  to  perform  the  work 
required  and  who  is  responsible  and  reliable.  The 
corporation  may,  however,  reject  any  or  all  bids  or 
waive  any  Informality  in  a  bid  if  It  believes  that  the 
public  Interest  will  be  promoted  thereby.  The 
corporation  may  reject  any  bid  if,  in  its  judgment,  the 
business  and  technical  organization,  plant,  resources* 
financial  standing,  or  experience  of  the  bidder 
justifies  such  rejection  In  view  of  the  work  to  be 
per  f  or medt 

6262.   Subsidiaries:   how  created 

<1)  The  corporation  shall  have  the  right  to 
exercise  and  perform  its  powers  and  functions  through 
one  or  more  subsidiary  corporations.  The  corporation 
by  resolution  may  direct  any  of  its  directors,  officers 
or  employees  to  organize  a  subsidiary  corporation 
pursuant  to  either  the  business  corporation  law,  the 
not-for-profit  corporation  law  or  articles  two,  four  or 
eleven  of  the  private  housing  finance  law.  Such 
resolution  shall  prescribe  the  purposes  for  which  such 
subsidiary  corporation  is  (sic)  to  be  formed. 

Such  corporation  shall  be  deemed  a  subsidiary 
corporation  whenever  and  so  long  as  (1)  more  than  half 
of  any  voting  shares  of  such  subsidiary  are  owned  or 
held  by  the  corooratlon,  or  (ii)  a  majority  of  the 
directors,  trustees  or  mombers  of  such  subsidiary  are 
designees  of  the  corporation. 

(2)   The  corporation  may  transfer  to  any  subsidiary 
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corporation  any  moneys*  real  or  personal  or  mixed 
prooerty  or  any  project  in  order  to  carry  out  the 
purposes  of  thils  act.  Each  such  subsidiary  corporation 
shall  have  all  the  privileqest  immunities,  tax 
exemptions  and  other  exemptions  of  the  corporation  to 
the  extent  the  same  are  not  inconsistent  with  the 
statute  or  statutes  pursuant  to  which  such  subsidiary 
was  incorporated. 

(3)  Notwithstanding  any  provision  of  this  act  to 
the  contrary,  the  commissioner  of  commerce,  the 
superintendent  of  banks,  the  superintendent  of 
insurance  and  the  director  of  the  office  of  planning 
services  shall  not  serve  as  a  director,  trustee  or 
member  of  any  such  subsidiary  corporation. 

Ct)  No  officer  or  director  of  the  corporation  shall 
receive  any  additional  compensation,  either  direct  or 
Indirect,  other  than  re  1 mbursemont  for  actual  and 
necessary  expenses  incurred  in  the  performance  of  his 
duties,  by  reason  of  his  serving  as  a  member,  director, 
or  trustee  of  any  subsidiary  corporation, 

6263.   Acquisition  of  real  property 

(1)  T^e  corporation,  upon  making  a  finding  that  It 
is  necessary  or  convenient  to  acquire  any  real  property 
for  its  immediate  or  future  use,  may  acquire  such 
property  in  any  lawful  manner.  Including  condemnation 
pursuant  to  the  provisions  of  the  condemnation  law 
where  not  inconsistent  with  this  act,  notwithstanding 
that  such  property  nay  already  be  devoted  to  a  public 
use,  nor  shall  such  property  thereafter  be  taken  for 
any  other  public  use  without  the  consent  of  the 
corporation. 

C2)  Prior  to  the  commencement  of  condemnation 
proceedings,  the  corporation  shall  cause  a  survey  and 
man  to  be  made  of  the  property  to  be  condemned  and  file 
the  same  in  its  office.  There  shall  be  annexed  thereto 
a  certificate,  executed  by  such  officer  or  employee  as 
the  corporat 1 onmay  designate,  stating  that  the  property 
described  in  such  survey  and  map  Is  necessary  for 
corporate  purposes. 

(3)  It  shall  be  lawful  for  the  duly  authorized 
agents  of  the  corporation  to  enter  into  such  real 
property,  at   reasonable   hours,   for   the   purpose   of 
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maKinq  such  surveys  and  maps*  or  for  the  purpose  of 
maKinq  such  soundinqs»  borlnqs  and  appraisals  as  may  be 
deemed  necessary. 

C*)  All  condemnation  proceedinqs  hereunder  shall  be 
brought  in  the  Supreme  Court  and  the  compensation  to  be 
paid  shall  be  determined  by  the  court  without  a  jury 
and  Mithout  the  appointment  of  commissioners. 

(5)  "'he  court  may  in  its  discretion  decree  that 
title  to  any  real  property  acquired  hereunder  by 
condemnation  shall  vest  in  the  corporation  upon  the 
entry  and  filing  of  any  order  of  immediate  possesslont 
providing  for  the  deposit  required  by  section 
twenty-four  of  the  condemnation  law. 

(6)  No  award  of  compensation  shall  be  Increased  by 
reason  o!  any  increase  In  the  value  of  real  property 
caused  by  the  actual  or  proposed  acauisitlon,  use  or 
dispositljn  by  the  corporation  of  any  other  real 
property  for  corporate  purposes. 

(7)  All  persons  in  possession  of  such  property  at 
the  time  of  such  vesting  of  title,  shall  at  the  option 
of  the  co~poration  become  tenants  at  will  thereof,  and 
pay  a  rent  to  be  agreed  upon,  unless  within  ten  days 
after  vesting,  such  persons  actually  remove  from  the 
premises. 

(8)  In  no  event  shall  the  Interest  uoon  any  claim 
arising  from  condemnation  hereunder  exceed  six  per  cent 
per  annum. 

6263-a.   Conveyance  of  state  lands 

The  commissioner  of  general  services  shall  have 
powert  in  his  discretion,  from  time  to  time  to  grant 
and  convey  to  the  corporation,  upon  such  terms  and 
conditions  including  consideration  as  the  commissioner 
of  general  services  may  fix  and  determine, 
unappropriated  state  lands,  lands  under  water, 
abandoned  canal  lands  and  salt  springs  lands  which  the 
corporation  shall  certify  to  be  necessary  or  convenient 
for  its  corporate  purposes.  Certification  shall  be 
evidenced  by  a  formal  request  from  the  President  of  the 
corporation. 

bZbk,  Acquisition    of    real    property   from   a 
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municipality  or  an  urban  renewal  agency 

(1)  Notwithstanding  anything  to  the  contrary 
contained  in  article  fifteen  or  article  fifteen-A  of 
the  general  munlcinal  law  or  in  any  general,  special  or 
local  law  applicable  to  the  sale  of  real  property  by  a 
municipality  or  an  urban  renewal  agency»  a  municipality 
or  an  urban  renewal  agency  may,  in  addition  to 
employing  any  other  lawful  method  of  utilizing  or 
disposing  of  any  real  property  and  appurtenances 
thereto  or  any  interest  therein  owned  by  such 
municipality  or  urban  renewal  agency  or  acquired  by 
such  municipality  or  urban  renewal  agency  pursuant  to 
article  fifteen  of  article  fifteen-A  of  the  general 
municipal  law,  sell,  lease  for  a  term  not  exceeding, 
ninety-nine  years,  or  otherwise  dispose  of  any  such 
real  propi'rty  and  appurtenances  thereto  or  any  interest 
therein  to  the  corporation  for  the  effectuation  of  any 
of  the  purposes  of  an  urban  renewal  program,  without 
public  auction,  or  sealed  bids  or  public  notice. 

(2)  Nc.  twi  thstanding  the  provisions  of  any  general, 
special  or  local  law  or  charter,  any  municipality,  by 
resolution  of  its  local  governing  body,  is  hereby 
empowered  without  referendum,  public  auction,  sealed 
bids  or  public  notice,  to  sell,  lease  for  a  term  not 
exceeding  ninety-nine  years,  grant  or  convey  to  the 
corporation  any  real  property  owned  by  it  which  the 
corporation  shall  certify  to  be  necessary  or  convenient 
for  its  corporate  purposes.  Any  such  sale,  lease, 
grant  or  conveyance  shall  be  made  with  or  without 
considera-  i on  and  upon  such  terms  and  conditions  as  may 
be  agreed  upon  by  such  municipality  and  the 
corpor at Icm .  Certification  shall  be  evidenced  by  a 
formal  request  from  the  president  of  the  corporation, 
nefore  an\'  such  sale,  lease,  grant  or  conveyance  may  be 
made  to  ttie  corporation,  a  public  hearing  shall  be  held 
by  the  local  governing  body  to  consider  the  same. 
Notice  01  such  hearing  shall  be  published  at  least  ten 
days  before  the  date  set  for  the  hearing  in  such 
publication  and  in  such  manner  as  may  be  designated  by 
the  local  governing  body. 

6265.  Special  provisions  relating  to  residential 
pro ) ec  ts 

(1)  Notwithstanding  any  provision  of  law  to  the 
contrary,  whenever  a  residential  project  is  owned  by  or 
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leased  to  a  subsidiary  which  Is  a  limited  profit 
houslnq  comoany,  or  Is  sold  or  leased  to  a  limited 
profit  housing  coinDany,  such  oroject  shall  be  deemed  to 
be  a  state-aided  oroject,  as  defined  In  section  two  of 
the  private  housing  finance  lawt  unless  such  project  Is 
aided  by  a  municipal  mortgage  loan,  in  which  event  such 
project  shall  be  deemed  to  be  a  mun ic ipa I  I y-al ded 
pro) ec  t. 

(2)  Notwithstanding  any  provision  of  law  to  the 
contrary,  but  subject  to  any  agreement  with  noteholders 
or  bondholders,  any  city,  town  or  village  and  any 
housing  authority  Is  hereby  authorized  to  purchase  or 
lease  for  a  term  not  exceeding  ninety-nine  years  a 
residential  project. 

(3)  Motwl thstandlng  any  other  provision  of  this 
act,  projiicts  of  a  subsidiary  organized  pursuant  to 
articles  two,  four  or  eleven  of  the  private  housing 
finance  Ihw  shall  be  exempt  from  raal  oropety  taxes  to 
the  extent  and  in  the  manner  provided  by  applicable 
I  aw . 

Ik)  In  order  to  Increase  the  availability  of 
housing  accommodations  for  persons  and  families  of  low 
Income,  the  corporation  shall  undertake  to  utilize  the 
state  cjoital  grant  low  rent  assistance  program, 
pursuant  to  section  forty-four-a  of  the  private  housing 
finance  law,  in  residential  projects  of  the 
corporation. 

(5)  Motwithstanding  any  Inconsistent  provision  of 
this  act  >r  of  any  general  or  special  law,  no  plan  for 
a  proposed  residential  oroject  In  a  town  or 
incorporated  village  which  has  not  been  affirmed  by  the 
corporation  prior  to  May  first,  nineteen  hundred 
seventy-tnree,  shall  be  affirmed  if,  within  thirty  days 
after  the  nubile  hearing  held  pursuant  to  subdivision 
two  of  section  sixteen  of  this  act2  or  within  thirty 
days  after  June  first,  nineteen  hundred  seventy- three , 
whichever  date  Is  later,  the  local  governing  body  of 
such  town  or  village  submits  In  writing  to  the 
corporation  formal  objections  to  the  proposed 
residential  project,  unless  and  until  such  objections 
are  wlthcirawn  and  subject  to  the  following  conditions 
and  I imi  tati  ons t 

(a)   The   foregoing   shall  not  apply  to  residential 
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projects  initiated  after  June  first*  nineteen  hundred 
seven ty-thr eet  If  such  local  qovernlnq  body  has»  orlor 
to  submlsslon»  either  aporoved  such  olan  or  executed 
any  agreement  with  the  cornoratlon  relating  to  such 
plan  uDon  which  the  corporation  has  relied  In 
authorizing  expenditures  of  funds  or  contracts*  unless 
such  town  or  village  reimburses  the  corporation  for  all 
of  its  exoen dl tures  and  indemnifies  the  corporation  for 
liabiiitit's  ensuing  from  cancellation  fofany  contract* 
net  of  the  proceeds  of  any  resale  of  property  acquired 
by  the  corporation  for  such  project, 

(b)  The  corporation  may  affirm*  in  any  event*  plans 
for  residential  projects  in  the  now  community  known  as 
Audubon,  in  the  town  of  Amherst*  county  of  Erie  or  in 
the  new  c)mmunity  known  as  Lysander  Hew  Community*  in 
the  town  of  Lysander*  county  of  Onondaga,  and  the 
provision:  of  this  first  paragraph  of  this  subdivision 
shall  not  be  applicable  to  any  of  such  projects. 

6266.   Cooperation  with  municipalities 

(1)  [n  effectuating  the  purposes  of  this  act*  the 
corporatl)n  and  community  advisory  committees  created 
pursuant  to  section  four  of  this  act  shall  work 
closely*  consult  and  cooperate  with  local  elected 
officials  and  community  leaders  at  the  earliest 
practicable  time.  The  corporation  shall  give  primary 
considerafion  to  local  needs  and  desires  and  shall 
foster  lo:al  initiative  and  participation  in  connection 
with  the  olanninq  and  development  of  its  projects. 
Wherever  possible,  activities  of  the  corporation  shall 
be  coordiiated  with  local  urban  renewal  and  other 
community  projects,  and  the  corporation  shall  assist 
localities  in  carrying  out  such  projects. 
Consideration  shall  also  be  given  to  local  and  regional 
goals  and  policies  as  expressed  in  urban  renewal, 
community  renewal  and  local  comorehens I v e  land  use 
plans  and  regional  plans. 

(2)  Except  with  respect  to  a  project  consisting  In 
whole  or  in  part  of  real  property  acquired  by  the 
corporation  oursuant  to  section  fourteen  of  this  act, 
before  commpncing  the  acquisition,  construction* 
recons true  ton*  rehabilitation,  alteration  or 
Improvement  of  any  project:  (a)  the  corooration  shall 
file  a  copy  of  the  general  project  plan*  including  the 
findings  required  pursuant  to  section  ten  of  this   act. 
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in  its  coroorate  offices  and  in  the  office  of  the  clerk 
of  any  municipality  in  which  the  pro|ect  Is  to  be 
located*  and  shall  provide  a  copy  thereof  to  the  chief 
executive  officer  of  any  such  municipality,  the 
chairman  of  the  planning  board  or  commission  of  any 
such  municipality,  or  if  there  is  no  planning  board  or 
commission,  to  the  oresidlnq  officer  of  the  local 
qoverninq  body.  Upon  request,  any  other  person  shall 
be  furnished  with  a  digest  of  such  plan;  (b)  the 
corporation  shall  publish  a  notice  of  the  filing  of 
such  plan  and  the  availability  of  digests  thereof  In 
one  new',,oaoer  of  general  circulation  within  the 
municipality,  which  notice  shall  also  state  that  a 
public  hearing  will  be  held  to  consider  the  plan  at  a 
specified  time  and  place  on  a  date  not  less  than  thirty 
days  after-  such  publication:  (c)  the  corporation  shall 
conduct  ii  public  hearing  pursuant  to  such  notice;  (d) 
any  person  shall  have  the  opportunity  to  present 
written  comments  on  the  plan  within  thirty  days  after 
the  public  hearing; 

(e)  any  municipality  within  which  the  project  is  to 
be  locatetl,  by  majority  vote  of  its  planning  board  or 
commission,  or  in  the  event  there  is  no  planning  board 
or  commisr;;ion,  by  majority  vote  of  its  local  governing 
body,  nay  recommend  approval,  disapproval  or 
modification  of  th«  plan,  which  recommendation  shall  be 
submitted  In  writing  to  the  corporation  within  thirty 
days  after  such  hearing;  (fJ  after  due  consideration  of 
such     testimony     and     comments     and    municipal 


this  subdivision,  provided,  however,  that  in  the  event 
any  such  riunicipal  i  ty  has  recommended  disapproval  or 
modification  of  the  plan,  as  provided  herein,  the 
corporation  may  affirm  the  plan  only  by  a  vote  of 
two-thirds  of  the  directors  thereof  then  in  office. 

(3)  .ifter  consultation  with  local  officials,  as 
provided  in  subdivision  one  of  this  section,  the 
corporation  and  any  subsidiary  thereof  shall,  in 
constructing,  reconstructing,  rehabilitating,  altering 
or  imorovinq  any  project,  comply  with  the  requirements 
of  local  laws,  ordinances,  codes,  charters  or 
regulations  applicable  to  such  construction, 
reconstruction,  rehabilitation,  alteration  or 
improvement,    provided   however,   that   when.   In   the 
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discretion  of  the  corporatlon»  such  comDiiance  is  not 
feasible  or  oracticablct  the  corporation  and  any 
subsidiary  thereof  shall  comoly  with  thp  requirements 
of  the  srate  bulldinq  construction  code,  formulated  by 
the  state  building  code  council  pursuant  to  article 
eighteen  of  the  executive  law,  applicable  to  such 
construction,  reconstruction,  rehabilitation, 
alteration  or  improvement.  No  municipality  shall  have 
power  to  modify  or  chanqe  the  drawings,  plans  or 
specifications  for  the  construction,  reconstruction, 
rehabl  I  i tat  ion, al terat ion  or  improvement  of  any  project 
of  the  corporation  or  of  any  subsidiary  thereof,  or  the 
construction,  plumbing,  heating,  lighting  or  other 
mechanical  branch  of  work  necessary  to  complete  the 
work  in  question,  nor  to  require  that  any  person,  firm 
or  corporation  employed  on  any  such  work  shall  perform 
any  such  'Hork  in  any  other  or  different  manner  than 
that  provided  by  such  plans  and  specifications,  nor  to 
require  t'»at  any  such  person,  firm  or  corporatipn 
obtain  any  other  or  additional  authority,  approval, 
permit  of  certificate  from  such  municipality  in 
relation  to  the  work  being  done,  and  the  doing  of  any 
such  worJ<  by  any  person,  firm  or  corporation  in 
accordance  with  the  terms  of  such  drawings,  plans, 
specifications  or  contracts  shall  not  subject  said 
person,  firm  or  corporation  to  any  liability  or 
penalty,  civil  or  criminal,  other  than  as  may  be  stated 
in  such  contracts  or  incidental  to  the  proper 
enforcemPTt  thereof?  nor  shall  any  municipality  have 
power  to  require  the  corooration  or  any  subsidiary 
thereof,  or  lessee  therefrom  or  successor  in  interest 
thereto,  to  obtain  any  other  or  additional  authority, 
approval,  permit,  certificate  or  certificate  of 
occupancy  from  such  municipality  as  a  condition  of 
owning,  using,  maintaining,  operating  or  occupying  any 
project  acquired,  constructed,  reconstructed, 
rehabl  I i tated»  altered  or  improved  by  the  corooration 
or  by  any  subsidiary  thereof.  The  foregoing  provisions 
shall  no1  preclude  any  municipality  from  exercising  the 
right  of  inspection  for  the  purpose  of  requiring 
compliance  by  emy  such  project  with  local  requirements 
for  operation  and  maintenance,  affecting  the  health, 
safety  and  welfare  of  the  occupants  thereof,  provided, 
however,  that  such  compliance  does  not  require  changes, 
modi f 1  call ons  or  additiors  to  the  original  construction 
of  such  project. 

C*)   Each   municipality   or   political  subdivision, 
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including  but  not  limited  to  a  count/t  city,  town* 
villaqe  or  district,  in  which  any  project  of  the 
corporation  or  of  any  subsidiary  thereof  is  located, 
shall  provide  for  such  project,  whether  then  owned  by 
the  corporation,  any  subsidiary  thereof  or  any 
successor  in  Interest  thereto,  police,  fire, 
sanitation,  health  protection  and  other  municipal 
services  of  the  same  character  and  to  the  same  extent 
as  those  provided  for  other  residents  of  such 
municipality  or  political  subdivision. 

(5)  Notwi thstandinq  the  provisions  of  any  qeneral, 
special,  or  local  law  or  charter,  any  municipality  or 
any  public  corporation  is  hereby  empowered  to  purchase 
or  lease  for  a  term  not  exceeding  ninety-nine  years  a 
civic  project,  upon  such  terms  and  conditions  as  may  be 
agreed  joon  by  such  municipality  or  such  public 
corporatlDn  and  the  corporation.  No  agreement  for  such 
purchase  3r  lease  shall  be  deemed  to  be  a  contract  for 
public  wark  or  purchase  within  the  meaning  of  the 
qeneral  flunicioal  law.  Nothing  contained  in  this 
subdivision  shall  be  deemed  to  amend  or  supersede  any 
other  provision  of  law  reauirlng  a  vote  of  the 
qualified  voters  of  any  school  district  upon  a  proposed 
expenditure  of  funds  or  incurring  of  Indebtedness  by 
such  schojl  district. 


6267.   Bonds  and  notes  of  the  corporation 

(1)  Subject  to  the  provisions  of  section  eighteen 
of  this  act,  the  corporation  shall  have  the  power  and 
is  hereby  authorized  from  time  to  time  to  issue  its 
negotiable  bonds  and  notes  in  conformity  with 
applicable  provisions  of  the  uniform  commercial  code  in 
such  principal  amounts,  as.  In  the  opinion  of  the 
corpor at  Ion. , sha I  I  be  necessary  to   provide   sufficient 
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funds  for  achievinq  any  of  Ifs  corporate  purposes* 
including  the  payment  of  Interest  on  bonds  and  notes  of 
the  corporation,  establishment  of  reserves  to  secure 
such  bonds  and  notes,  and  all  other  expenditures  of  the 
corporation  incident  to  and  necessary  or  convenient  to 
carry  out  its  corporate  purposes  and  powers. 

(2)  All  bonds  and  notes  issued  by  the  corporation 
may  be  secured  by  the  full  faith  and  credit  of  the 
corporation  or  may  be  payable  solely  out  of  the 
revenues  and  receipts  d'^rived  from  the  lease,  mortgage 
or  sale  by  the  corporation  of  its  projects  or  of  any 
thereof,  all  as  may  be  designated  in  the  proceedings  of 
the  corporation  under  Mhich  the  bonds  or  notes  shall  be 
authorized  to  be  Issued.  Such  bonds  and  notes  may  be 
executed  and  delivered  by  the  corporation  at  any  time 
and  from  time  to  time,  may  be  in  such  form  and 
denominations  and  of  such  tenor  and  maturities,  may  be 
In  bearer  form  or  in  registered  form,  as  to  principal 
and  interest  or  as  to  principal  alone,  all  as  the 
corporation  may  determine. 


6269.  Security  for  bonds  or  notes?  construction 
and  acquisition  of  projects 

(1)  The  principal  of  and  interest  on  any  bonds  or 
notes  Issued  by  the  corporation  may  be  secured  by 
pledge  o1  any  revenues  and  receipts  of  the  corporation 
and  may  be  secured  by  a  mortgage  or  other  instrument 
covering  all  or  any  part  of  a  project.  Including  any 
additions,  improvements,  extensions  to  or  enlargements 
of  any  projects  thereafter  made. 

(2)  Eonds  or  notes  issued  for  the  acquisition, 
construcllon,  reconstruction,  rehabilitation,  or 
Improvemtnt  of  a  project  may  also  be  secured  by  an 
asslgnmerit  of  any  lease  of  or  mortgage  on  such  project 
and  by  an  assignment  of  the  revenues  and  receipts 
derived  by  the  corporation  from  any  such  lease  or 
mortgage. 

(3)  The  resolution  under  which  the  bonds  or  notes 
are  authorized  to  be  issued  and  any  such  mortgage, 
lease  or  other  Instrument  may  contain  agreements  and 
provisions  respecting  the  maintenance  of  the  projects 
covered  thereby,  the  fixing  and  collection  of  rents   or 
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other  revenues  therefrom,  including  monies  received  in 
reoayment  of  mortgaqe  loans*  and  interest  thereon,  the 
creation  and  maintenance  of  soecial  funds  from  such 
rents  or  other  revenues  and  the  rights  and  remedies 
available  in  the  event  of  default,  all  as  the 
corporation  shall  deem  advisable. 

(*♦)  Each  pledge,  agreement,  mortgage  or  other 
instrument  made  for  the  benefit  or  security  of  any  of 
the  bonds  or  notes  of  the  corporation  shall  continue 
effective  until  the  principal  of  the  Interest  on  the 
bonds  or  notes  for  the  benefit  of  which  the  same  were 
made  shall  have  been  fully  paid,  or  until  provision 
shall  have  been  made  for  such  payment  In  the  manner 
provided  in  the  resolution  or  resolutions  under  which 
the  same  may  be  authorized. 

(5)  The  corporation  may  provide  In  any  proceedings 
under  which  bonds  or  notes  may  be  authorized  that  any 
project  or  part  thereof  may  be  constructed, 
reconstructed,  rehabilitated  or  Improved  by  the 
corporation,  any  subsidiary,  or  any  lessee  or  any 
designee  of  the  corporation,  and  may  also  provide  in 
such  proceedings  for  the  time  and  manner  of  and 
requisites  for  disbursements  to  be  made  for  the  cost  of 
such  construction,  and  for  all  such  certificates  and 
approvals  of  construction  and  disbursements  as  the 
corporaticn  shall  deem  necessary  and  provide  for  In 
such  proceedings. 

(6)  /ny  resolution  or  resolutions  or  trust 
Indenture  or  indentures  under  which  bonds  or  notes  of 
the  corporation  are  authorized  to  be  issued  may  contain 
provislon<;  for  vesting  In  a  trustee  or  trustees  such 
properties;,  rights,  powers  and  duties  in  trust  as  the 
corporation  may  determine  which  may  Include  any  or  all 
of  the  fights,  powers  and  duties  of  the  trustee 
appointed  by  the  holders  of  any  issue  of  notes  or  bonds 
pursuant  to  section  twenty-seven  of  this  act.  In  which 
event  th'»  provisions  of  said  section  twenty-seven 
authorizing  the  appointment  of  the  trustee  by  such 
holders  of  bonds  or  notes  shell  not  apoly. 

6270.   Reserve  funds  and  appropriations 

(1)  Trie  corporation  may  create  and  establish  one  or 
more  reserve  funds  to  be  known  as  debt  service  reserve 
funds  and  may  pay   Into   such   reserve   funds   (a)   amn 
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moneys  aooroDrlated  and  made  available  by  the  state  for 
the  ouroosGS  of  such  funds*  (b)  any  proceeds  of  sale  of 
bonds  ani  notes  to  the  extent  provided  In  the 
resolution  of  the  corporation  authorizing  the  Issuance 
thereof*  and  (c)  any  other  moneys  which  may  be  made 
available  to  the  corporation  for  the  purposes  of  such 
funds  from  any  other  source  or  sources. 


(5)  With  respect  to  any  project,  the  corporation 
may  create  and  establish  a  special  fund  to  be  known  as 
the  project  reserve  fund  and  deposit  therein  (a)  any 
moneys  appropriated  and  made  available  by  the  state  for 
the  purposes  of  such  fund,  (b)  such  amount  as  may  be 
determined  by  the  corporation  In  connection  with  any 
lease  by  the  corporation  to  others  to  be  charqed  to 
such  lessee  for  deposit  in  such  fund,  and  (c)  any  other 
moneys  which  may  be  made  available  to  the  corporation 
tor  the  purpose  of  such  fund  from  any  other  source  or 
sources.  All  moneys  heiG  in  or  credited  to  any  project 
reserve  fi^nd  shall  be  first  used  for  the  payment  of  the 
principal  of  the  interest  on  the  bonds  or  notes  of  the 
corporatlcn  Issued  for  the  project  secured  by  such 
project  reserve  fund  in  the  event  that  other  moneys  of 
the  corporation,  other  than  moneys  held  in  the  debt 
service  reserve  fund,  are  not  available  for  such 
purpose.  Upon  the  retirement  of  the  bonds  or  notes  of 
the  corporation  issued  for  the  project  secured  by  such 
project  reserve  fund,  moneys  so  held  in  such  fund  may 
be  used  by  the  corporation  for  any  lawful  purpose. 

6271.   Trust  funds 

All  Tioneys  received  pursuant  to  the  authority  of 
this  act,  whether  as  proceeds  from  the  sale  of  bonds  or 
notes  or  as  revenues,  receipts  or  income,  shall  be 
deemed  to  be  trust  funds  to  be  held  and  applied  solely 
as  provided  in  the  proceedings  under  which  such  bonds 
or  notes  are  authorized.  Any  officer  with  whom  or  any 
bank  or  1rust  company  with  which  such  moneys  shall  be 
deposited  as  trustee  thereof  shall  hold  and  apply  the 
same  for  the  purposes  thereof,  subject  to  such 
provisions  as  this  act  and  the  proceedings  authorizing 
the  bonds  or  notes  of  any  issue  or  the  trust  agreement 
securing  such  bonds  or  notes  may  provide. 

6272.,   Fxemption  from  taxation 
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6273.   Notes  and  bonds  as  legal  Investments 
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dZJi**       Agreement  with  the  state 

The  state  does  hereby  pledge  to  and  agree  with  the 
holders  of  any  bonds  or  notes  issued  under  this  act, 
that  the  state  will  not  limit  or  alter  the  rights 
hereby  vested  in  the  corporation  to  fulfill   the   terms 
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of  any  agreements  made  with  the  holders  thereof,  or  In 
any  way  inoair  the  rights  and  remedies  of  such  holders 
until  such  bonds  or  notes,  together  with  the  interest 
thereon,  with  Interest  on  any  unpaid  installments  of 
interest,  and  all  costs  and  expenses  in  connection  with 
any  action  or  proceeding  by  or  on  behalf  of  such 
holders,  are  fully  met  and  discharged.  The  corporation 
is  authorized  to  Include  this  pledge  and  agreement  of 
the  state  in  any  agreement  with  the  holders  of  such 
bonds  or  notes. 

6275.  State's  rights  to  require  redemption  of 
bonds 

Notwithstanding  and  in  addition  to  any  provisions 
for  the  r>demotIon  of  bonds  which  may  be  contained  In 
any  conti-^act  with  the  holders  of  the  bonds,  the  state 
may,  uoon  furnishing  sufficient  funds  therefor,  require 
the  corpo*~ation  to  redeem,  prior  to  maturity,  as  a 
hole,  any  issue  of  bonds  on  any  interest  payment  date 
-*  less  than  twenty  years  after  the  date  of  the  bonds 
such  issue  at  one  hundred  five  per  centum  of  their 
face  valua  and  accrued  interest  or  at  such  lower 
redemption  price  as  may  be  provided  In  the  bonds  in 
case  of  t-ie  redemption  thereof  as  a  whole  on  the 
redemptioT  date.  Notice  of  such  redemption  shall  be 
published  at  least  twice  in  at  least  two  newspapers 
publishing  and  circulating  respectively  In  the  cities 
of  Albany  and  New  York,  the  first  publication  to  be  at 
least  thirty  days  before  the  date  of  redemption. 

6276.  State  payments  to  municipalities  and 
political  subdivisions 

In  order  to  prevent  undue  loss  of  revenues  to 
municipalities  and  political  subdivisions,  there  shall 
be  annually  apportioned  and  paid  by  the  state,  during 
the  then  current  state  fiscal  year,  to  any  municipality 
or  politic=»l  subdivision  In  which  an  Industrial  project 
Is  located,  a  sum  equal  to  one  hundred  per  centum  of 
the  average  annual  real  prop^.-rty  taxes  paid  or  due  to 
such  muricioality  or  political  subdivision  on  the  real 
property  constituting  the  project  site  for  three  years 
prior  to  the  time  of  Its  acquisition  by  the  corporation 
or  subsidiary  thereof,  or  in  the  case  of  real  property 
acquired  by  the  corporation  from  an  urban  renewal 
agency  or  from  a  municipality  which  acquired  such 
property  for  urban  renewal  purposes,   for   three   years 
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prior  to  the  time  of  Its  acquisition  by  such  urban 
renewal  aqency  or  munlc I oa I  1 ty .  The  chairman  of  the 
corporation  shall  annually,  on  or  before  December 
first,  make  and  deliver  to  the  governor  and  director  of 
the  budget  his  certificate  stating  the  sum,  if  any, 
required  to  be  paid  to  each  munlcioality  and  political 
subdivision  by  reason  of  tax  exemotions  for  industrial 
projects  received  pursuant  to  section  twenty-two  of 
this  act*,  and  the  sum  or  sums  so  certified,  if  any, 
shall  be  apportioned  and  paid  to  each  such  municipality 
and  poll -leal  subdivision,  as  provided  herein.  Such 
apport lonnen t  and  payment  shall  also  be  made  to  each 
municipality  and  political  subdivision  in  which  is 
located  rfjal  property  of  the  corporation  as  to  which  no 
project  findings  have  been  made  by  the  corporation, 
pursuant  lo  section  ten  hereof,  and  the  chairman  of  the 
corporation  shall  certify  the  sums  required  to  be  paid 
in  resnec'  of  such  real  property,  and  the  state  shall 
apportion  and  oay  such  sums,  if  any,  in  the  manner 
provided  herein. 

♦Section  (j272 

6277.   Remedies  of  noteholders  and  bondholders 

(1)  In  the  event  that  the  corporation  shall  default 
In  the  pa'ment  of  principal  of  or  interest  on  any  issue 
of  notes  or  bonds  after  the  same  shall  become  due, 
whether  it  maturity  or  upon  call  for  redemption,  an i 
such  dpfault  shall  continue  for  a  period  of  thirty 
days,  or  in  the  event  that  the  corporation  shall  fail 
or  refuse  to  comply  with  the  provisions  of  this  act,  or 
shall  defiult  in  any  agreement  made  with  the  holders  of 
any  issue  of  notes  or  bonds,  the  holders  of  twenty-five 
per  centu:i  In  aggregate  principal  amount  of  the  notes 
or  bonds  of  such  issue  then  outstanding,  by  instrument 
or  instrunents  filed  in  the  office  of  the  c  I  erK  of  the 
county  of  Albany  and  approved  or  acknowledged  in  the 
same  mannsr  as  a  deed  to  be  recorded,  may  appoint  a 
trustee  to  represent  the  holders  of  such  notes  or  bonds 
for   the   purposes   herein   provided. 

(2)  'iuch  trustee  may,  and  upon  written  request  of 
the  holders  of  twenty-five  per  centum  in  principal 
amount  of  such  notes  or  bonds  then  outstanding  shall, 
in  his  or  its  own  namet 

(a)   by   suit,   action   or  proceeding  in  accordance 
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with  the  civil  oractlce  law  and  rulest  enforce  alt 
rlihts  of  the  noteholders  or  bondholders,  to  require 
the  corooratlon  to  carry  out  any  other  aqreements  with 
the  holders  of  such  notes  or  bonds  and  to  oerform  Its 
duties  under  this  act; 

(b)  bring  suit  uoon  such  notes  or  bonds! 

(c)  by  action  or  suit,  require  the  corooratlon  to 
account  as  If  It  were  the  trustee  of  an  exoress  trust 
for  the  holders  of  such  notes  or  bonds? 

(d)  by  action  or  suit,  enjoin  any  acts  or  thinqs 
which  may  be  unlawful  or  in  violation  of  the  rights  of 
the  holders  of  such  notes  or  bonds; 

(e)  declare  all  such  notes  or  bonds  due  and 
payable,  and  If  all  defaults  shall  be  made  oood*  then, 
with  the  consent  of  the  holders  of  twenty-five  per 
centum  of  the  orincloal  amount  of  such  notes  or  bonds 
then  outr,tandlng,  to  annul  such  declaration  and  its 
consequences. 

(3)  ?uch  trustee  shall  in  addition  to  the  foregoing 
t>ave  and  possess  all  of  the  powers  necessary  or 
appropriate  for  the  exercise  of  any  functions 
specifically  set  forth  herein  or  Incident  to  the 
general  representation  of  bondholders  or  noteholders  in 
the  enforcement  and  protection  of  their  rights. 

(It)  The  suoreme  court  shall  have  jurisdiction  of 
any  suit,  action  or  proceeding  by  the  trustee  on  behalf 
of  such  noteholders  or  bondholders.  The  venue  of  any 
such  suil,  action  or  proceeding  shall  be  laid  in  the 
county  ir  which  the  principal  office  of  the  corporation 
is  located. 

(5)  Before  declaring  the  principal  of  notes  or 
bonds  due  and  payable,  the  trustee  shall  first  give 
thirty  days  notice  in  writing  to  the  governor,  to  the 
corporation,  and  to  the  attorney  general  of  the  state. 

6278.   Monies  of  the  corporation 

(1)  All  monl?s  of  the  corporation,  except  as 
otherwise  authorized  or  provided  in  this  act,  shall  be 
paid  to  the  commissioner  of  taxation  and  finance  as 
agent   of  the  corporation,  who  shall  not  commingle  such 
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monies  with  any  other  tnonlps.  Such  monies  shall  be 
deooslted  In  o  seoarate  bank  account  or  accounts.  The 
tnonlGS  in  such  accounts  shall  be  paid  out  on  checks 
signed  by  the  commissioner  of  taxation  and  finance  on 
rcouisitlon  of  the  chairman  of  the  corooratlon  or  of 
such  other  officer  or  employee  or  officers  or  employees 
as  the  corporation  shall  authorize  to  make  such 
requisition.  All  deposits  of  such  monies  shall,  if 
required  by  the  commissioner  of  taxation  and  finance  or 
the  corporation,  be  secured  by  obliqations  of  the 
United  States  or  of  the  state  of  a  market  value  equal 
at  all  times  to  the  amount  of  the  depositt  and  all 
banks  and  trust  companies  are  authorized  to  give  such 
security  for  such  deposits. 

No  tw.' ths  tandinq  the  provisions  of  this  section,  the 
corporation  shall  have  power  to  contract  with  the 
holders  of  any  of  its  notes  or  bonds,  as  to  the 
custody,  collection,  securinq,  investment,  and  payment 
of  any  monies  of  the  corporation,  of  any  monies  held  in 
trust  or  otherwise  for  the  payment  of  notes  or  bonds, 
and  to  carry  out  such  contract.  Monies  neld  in  trust 
or  othervise  for  the  payment  of  notes  or  bonds  or  in 
any  way  secure  notes  or  bonds  and  deposits  of  such 
monies  mfiy  be  secured  in  the  same  manner  as  monies  of 
the  corforation,  and  all  banks  and  trust  companies  are 
authorized  to  give  such  security  for  such  deposits. 

(2)  Subject  to  agreements  with  noteholders  and 
bondholders  and  the  approval  of  the  comptroller,  the 
corporation  shall  prescribe  a  system  of  accounts. 

(3)  The  comptroller,  or  his  legally  authorized 
representative,  is  hereby  authorized  and  empowered  from 
time  to  time  to  examine  the  books  and  accounts  of  the 
corporation  including  its  receipts,  disbursements, 
contracts.;,  reserve  funds*  sinking  funds.  Investments, 
and  any  other  matters  relating  to  Its  financial 
standing.  Such  an  examination  shall  be  conducted  by 
the  comolroller  at  least  once  in  every  five  yearsJ  the 
comotroller  is  authorized,  however,  to  accept  from  the 
corporation,  in  lieu  of  such  an  examination,  an 
external  examination  of  its  books  and  accounts  made  at 
the  request  of  the  corporation. 

(ti)  The  corporation  shall  submit  to  the  governor, 
chairman  of  the  senate  finance  committee,  chairman  of 
the   assembly   ways   and   means    committee    and    the 
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comotroller,  within  thirty  days  of  the  receipt  thereof 
by  the  corooration,  a  copy  of  the  reoort  of  every 
external  examination  of  the  books  and  accounts  of  the 
corooraton  other  than  copies  of  the  reoorts  of  such 
examinations  made  by  the  comptroller, 

6279.  assistance  by  state  officerst  departments* 
boards  and  commissions 

(1)  The  department  of  audit  and  control,  department 
of  law,  and  all  other  state  aqoncies  may  render  such 
services  to  the  corporation  within  their  respective 
functions  as  may  be  reauested  by  the  corporation. 

(2)  toon  the  reTuest  of  the  corporation,  any  state 
aq^ncy  is  hereby  authorized  and  empowered  to  transfer 
to  the  ccrporation  such  officers  and  employees  as  it 
may  deem  necessary  from  time  to  time  to  assist  the 
corporation  in  carrylnq  out  its  functions  and  duties 
under  this  act.  Officers  and  employees  so  transferred 
shall  not  lose  their  civil  service  status  or  riohts. 

(3)  In  order  most  effectively  to  carry  out  its 
corporate  purposes,  the  corporation  shall  assist  and 
cooperate  with  the  corooration  for  urban  development 
and  research  of  New  York,  created  by  the  New  York  state 
urban  development  and  research  act, 

6280,  Annual  Report 

The  corooration  shall  submit  to  the  qovernor,  the 
chairman  of  the  senate  finance  committee,  the  chairman 
of  the  assembly  ways  and  means  committee,  the 
comotroller  and  the  director  of  the  budget  within  six 
months  after  the  ends  of  its  fiscal  year,  a  complete 
and  detailed  report  setting  forth;  (1)  its  operations 
and  accomplishments:  (2)  its  receipts  and  expenditures 
during  such  fiscal  year  in  accordance  with  the 
categories  or  classifications  established  by  the 
corporation  for  its  operatlnq  and  capital  outlay 
Purposes,  includinn  a  listlm  of  all  private 
consultants  engaged  by  the  corporation  on  a  contract 
basis  and  a  statement  of  the  total  amount  paid  to  each 
such  private  consultant;  (3)  its  assets  and  liabilities 
at  the  end  of  its  fiscal  year,  including  a  schedule  of 
Its  leases  and  mortgages  and  the  status  of  reserve, 
special  or  othgr  funds?  and  C*)  a  schedule  of  its  bonds 
and  notes  outstanding  at  the  end   of   its   fiscal   year 
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together   with   a  statement  of  the  amounts  redeemed  and 
incurred  during  such  fiscal  year. 

6281.   Court  proceedinqs:  preferences?  venue 


An 
or  th 
in  whi 
act,  s 
exceo  t 
New  Y 
prefer 
except 
c  a  I  e  n  i 
app  I  ic 
or  pr 
which 
such  a 
1  n  wh 
I ocate 


y  ac  t 
e  peo 
ch  an 
hal  i 

el  e 
ork 
en  CO 

elc»c 
ar . 
at  inn 
oceid 
he  1.13 
ction 
ich 
d. 


ion  or 
pie  of 
y  quest 
be  oref 
c  tion 
and   sh 

to  ai  I 
tion  ca 
The  sam 

o  f  cou 
ing  Qu 
y  be  al 

or  pro 
the   pr 


procee 
the  st 
i  on  ar 
erred 
causes 
al  I   b 
other 
uses» 
e  pref 
nse  I  t 
3Stion 
I  owed 
ceedin 
incioa 


dinq  to  w 
ate  of  Ne 
ises  as  t 
over   a  I  I 

in  al  I 
e   hoard 

civil  bu 
irresoect 
erence  sh 

0  the  cor 
ing  the  v 
to  interv 
g  shal  I  b 

1  office 


hich   the 
w  YorK  may 
o  the  va  I  i 
other   c 
courts  of 

and  det 
siness  pen 
ive  of  DOS 
all  be  g 
Doration  i 
al idity  of 
ene.  The 
e  laid  in 

of  the  CO 


corp 

be  o 
dlty 
ivil 
the  s 
ermin 
ding 
it  ion 
rante 
n  any 

this 
venue 

the 
rpora 


oration 

art  iest 

of  this 

causes 

tate  of 

ed    in 

t  here  1 n 

on  the 

d   upon 

ac  t  ion 

ac  t  In 

of  any 

county 

tion  is 


6282.  Special  provisions  relating  to  directors  of 
the  corp>ration  and  members  of  the  business  advisory 
council  f>r  urban  development 

The  corporation  may  purchase  fromt  sell  to,  borrow 
from,  loaii  to,  contract  with  or  otherwise  deal  with  any 
corporation,  trust,  association,  partnership  or  other 
entity  In  which  any  director  of  the  corporation  or  any 
member  of  the  business  advisory  council  for  urban 
deve  I  opme  •>  t,  created  by  section  four  of  this  act,  has  a 
financial  interest,  direct  or  indirect,  provided  that 
such  interest  is  disclosed  in  the  minutes  of  the 
corporation  and  provided  further  that  no  director 
having  su:h  a  financial  Interest  may  participate  in  any 
decision  affecting  such  transaction. 


6283. 
superseded 
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Insofar   as   the   provisions   of    this  act  are 

inconsistent   with   the   provisions   of   any  other  law, 

general,  soecial  or  local,  the  provisions  of  this  act 
shall  be  controlling. 

628i»,   Construction 

This   act,   being   necessary  for  the  welfare  of  the 
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state  and  its  inhabitants,  shall  be  liberally  construed 
so  as  to  effectuate  its  purposes. 

6285.   Separabll  ity 

If  any  clause,  sentence,  paraqraph,  section  or  part 
of  this  act  shall  be  adjudqed  by  any  court  of  competent 
Jurisdiction  to  be  Invalid,  such  judqement  shall  not 
affect,  impair  or  Invalidate  the  remainder  thereof,  but 
shall  be  confined  in  its  operation  to  the  clause 
sentence,  paragraph,  section  or  part  thereof  directly 
involved  in  the  controversy  In  which  such  judqement 
shall  have  been  rendered. 
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c.  Puerto  Rico:  The  Puerto  Rico  Lan-j 
Admlnl stmt  I  on  Act  of  1962  creates  a  territorial  agency 
tiavlng  the  power  to  procure  and  hold  lands  for  the 
public  benefit.  Including  housing  and  industrial 
deve lopmen t t  in  order  to  prevent  inflation  brought 
about  by  speculation  (sec.  311f(q),  311f(s)).  The 
Administreit  ion  may  subdivide  lands  (sec.  311q), 
increase  their  utilization  through  filling,  drainage, 
etc  (sec.  311f(v)),  and  sell,  exchange,  or  lease  Its 
propertie'.;  (sec.  311f(k»):  but  It  does  not  hnve  the 
power  to  construct  or  contract  for  the  construction  of 
Improvements.  Thus  its  powers  are  more  limited  than 
those  of  he  New  York  and  Hawaii  state  development 
agencies.  It  does  have  the  power  to  condemn  lands  for 
public  purposes  (sec.  311k,  3111,  311n)  and  to  issue 
bonds  (S3C.  311o)  which  are  not,  however,  obligations 
of  the  tei^rltorial  government  as  a  whole  (sec.   311e). 
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LAWS  OF  PUFRTO  RICO 

Title  23 

Chapter  ZU.       Land  Adm Instr at  1  on 

311.   Short  title 

This  chaoter  may  be  cited  as  the  "Puerto  Rico  Land 
Administration  Act." 

311a.   Definitions 

The  following  terms»  whenever  used  in  this  chapter* 
shall  hove  the  followlnq  meanings,  except  where  the 
context  otherwise  clearly  indlcatesi 

(a)  "Adininistrat  ion"  means  the  Puerto  Rico  Land 
Admini  str  at  ion. 

(b)  "Toard"  means  the  Governing  Board  of  the 
Administr at  ion. 

(c)  "Qonds"  means  bondSt  notes»  or  other 
obligations  or  evidences  of  Indebtedness. 

(d)  "Agency"  means  branch,  deoartment»  bureau* 
commi ssicn,  board,  office,  dependency.  Instrumentality, 
public  corporation,  political  subdivision,  or  any  other 
government  body. 

(e)  "United  States"  includes  the  Federal  Government 
and  its  agencies,  territories,  possessions  and 
politlca-  subdivisions,  and  the  states  of  the  Union  and 
agencies  thereof. 

311b,  Puerto  Rico  Land  Administration,  creation: 
Governlnq  Board,  composition,  term,  compensation 

(a)  There  Is  hereby  created  a  body  corporate  and 
politic  which  shall  constitute  a  public  corporation  or 
government  instrumentality  having  a  luridical 
personality  separate  and  apart  from  that  of  the 
Commonwealth  of  Puerto  Rico,  and  shall  be  known  as  the 
Puerto  Rico  Land  Administration. 

(b)  The  powers  of  the  Administration  shall  be 
exercised,   and   its   general   policy   determined,  by  a 
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Governing  ^oard  composed  of  the  Governor  of  Puerto 
Picot  who  shaM  be  chairiran,  the  Chairrpan  of  the  Puerto 
Rico  Planninq  Boardt  who  shall  be  vice-chairman,  the 
Secretaries  of  the  Treasuryt  Public  Works,  and 
Agriculture,  the  Director  of  the  Urban  Renewal  and 
Housinq  Corooration,  the  Economic  DeveJooment 
fidm ini strator,  and  two  additional  members  to  be 
aODointed  by  the  Governor,  with  the  advice  and  consent 
of  the  Senate,  for  a  term  of  four  yenrs  and  until  their 
successors  are  appointed  and  qualify.  The  members  of 
the  Ooard  shall  receive  no  comoensation  for  their 
services  as  such, 

311c.   Executive  Director 

The  Executive  Director  of  the  Administration  shall 
be  appointed  by  the  Board,  shall  hold  office  at  the 
will  of  the  apoointinq  authority  and  until  his 
successor  is  appointed  and  Qualifies,  and  shall 
discharqe  such  duties  and  bear  such  responsibilities  as 
may  be  assiqned  to  him  by  the  appointlnq  authority, 
pursuant  to  the  bylaws  of  the  Administration.  The 
bylaws  of  the  Administration  may  orovide  for  the 
deleqatioi  to  the  Executive  Director  of  such  powers  and 
duties  of  the  Administration  as  t-he  Ooard  may  deem 
proper  . 

311d.   Secretary 

The  Administration  shall  have  a  secretary,  who 
shall  be  ippointed  by  the  Board.  The  Secretary  shall 
hold  offii:e  at  the  will  of  the  apoointinq  authority  and 
until  his  successor  is  appointed  and  qualifies. 

311e.  Debts,  contracts,  finances,  printed  matter 
and  property 

The  debts,  obligations,  contracts,  bonds,  notes, 
debenturei,  receipts,  expenditures,  accounts,  funds, 
printed  natter,  and  property  of  the  Administration 
shall  be  deemed  to  be  those  of  the  said  Administration 
and  not  those  of  the  Commonwealth  of  Puerto  Rico  or  of 
any  agency,  official  or  employee  thereof. 

311f.   Duties  and  powers 

The  Administration  shall  have  a  juridical 
personality  of  its  own  and  may  exercise  such  rights  and 
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powers  as  may  be  necessary  or  orooer  for  the  carrylnq 
out  of  the  ourposes  hereof*  inclufiinq*  but  not  limited 
tO|  the  fo I  I  owl nqi 

(a)  To  have  peroetual  succession; 

(b)  To  approve*  amend  or  repeal  bylaws? 

(c)  To  appoint  all  its  officials,  agents  and 
employees^  and  to  grant  and  impose  on  them  such  powers, 
faculties;  responsibilities,  and  authority  as  It  may 
deem  proper;  to  determine  their  duties;  to  fix,  change 
and  pay  such  compensation  as  it  may  determine,  subject 
to  the  policy»  bylaws,  regulations  and  procedures 
approved  by  the  Board.  All  personnel  matters  of  the 
Administration  shall  be  requlated  without  subjection  to 
the  laws  qovernlnq  the  Office  of  Personnel  of  the 
Government  of  Puerto  Rico  or  to  the  rules  and 
regulations  oromulqated  by  said  Office; 

(d>  To  adopt,  alter,  and  use  a  seal  which  shall  be 
) udici  bI  1"  noticed; 

(e)  "o  draft,  adopt,  amend,  and  repeal  rules  and 
requlatlons  qoverninq  the  policies  of  its  activities  in 
general,  und  to  exercise  and  dlschanqe  the  powers  and 
duties  granted  to  and  imposed  on  it  by  law.  Upon  the 
approval  and  promulgation  of  said  rules  and  regulations 
by  the  Boeird,  the  same  shall  have  the  force  of  law  as 
soon  as  lied  In  Spanish  and  English  in  the  offices  of 
the  Secre  ary  of  State.  Such  rules  and  regulations 
shall  be  published  in  the  Bulletin  [Register]  of  the 
Commonwea  th  of  Puerto  Rico  and  shall  not  later  than 
ten  days  after  filed  in  the  office  of  the  Secretary  of 
State,  b<>  published  in  a  newspaper  of  general 
c  Ircu  I  at  i(tn  ; 

(f)  To  sue  and  be  sued; 

(g)  To  establish  the  accounting  system  required  for 
an  adequate  control  of  all  expenditures  and  revenues 
pertaining  to  or  administered  by  it,  in  consultation 
with  the  Secretary  of  the  Treasury; 

(h)  To  have  full  powers  for  the  carrying  out  of  the 
public  policy  of  the  Commonwealth  of  Puerto  Rico  as 
herein  es'^ab  I  i  shed  ; 
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(1)  To  make  contracts  and  to  execute  alt 
instrumenis  necessary  or  exoedient  In  the  exercise  of 
any  or  all  of  its  cowers: 

(j)  To  acquire  orooerty  In  any  lawful  manner, 
includlno,  but  without  limitation,  tho  following:  by 
purchase,  ootlon  of  ourchase,  purchase  by  Installments, 
at  public  auction,  by  lease,  leqacy,  devise, 
assignmeni,  exchange,  gift,  or  by  the  exercise  of  the 
rlqht  of  eminent  domain  in  the  manner  provided  by  this 
act  and  the  laws  of  Puerto  Rico:  and  to  hold,  maintain, 
use  and  avail  itself  of,  or  utilize  any  real  or 
personal  oroperty,  Includlnq,  but  not  limited  to, 
securities  and  other  movables  or  any  interest  therein, 
deemed  by  it  necessary  or  desirable  to  carry  out  its 
purposes: 

(k)  To  sell,  grant  options  of  sale,  sell  by 
Ins tal I mer ts,  convey,  exchange,  lease  or  otherwise 
dispose  cf  Its  property  in  the  course  of  its  normal 
operation^,  except  by  gift,  which  may  only  be  made  for 
thp  benelit  of  the  Commonwealth  of  Puerto  Rico  and  its 
agencies.  There  shall  not  bo  considered  as  a  gift  any 
disposal  of  property,  or  of  any  right  or  Interest 
therein,  vhich,  in  fulfillmont  of  the  purposes  hereof 
may  be  effected  by  the  Administration  at  a  lower  price 
than  it  pj id  for  same,  or  lower  than  the  value  of  such 
property,  or  right  or  Interest  therein,  in  the  market: 

(I)  To  sell  or  otherwise  dispose  of  any  real  or 
personal  property  which  in  the  judgment  of  the 
fidminlstrc;t  ion  is  no  longer  necessary  to  carry  out  the 
purposes  of  this  chapter,  subject  to  the  same 
limltatlor  imposed  thereupon  by  the  preceding 
paragraph? 


fo 


(m)  T(>  borrow  money,  give  security  and  Issue  bonds 
for  any  o1  its  corporate  purposes  or  for  the  purpose  of 
funding,  refunding,  paying,  or  discharging  any  of  its 
outstanding  or  assumed  bonds  or  obligations,  and  to 
secure  pjiyment.  of  its  bonds  and  of  any  and  all  other 
obligations  by  pledning,  mortgaging,  or  otherwise 
encumbering  all  or  any  of  its  contracts,  revenues. 
Income  or  property: 

(n)  To  accept  In  Its  own  behalf,  or  In  behalf  of 
the  Commonwealth  of  Puerto  Rico,  financial  aid  of  any 
nature,   including   subsidies,   gifts,    advances    and 
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suchllKot  from  the  Commonwealth  ot  Puerto  Rico  or  Its 
ag<^nclest  from  the  United  States  Government  or  Its 
agencies*  and  from  private  persons;  to  enter  into 
contracts,  leases,  aqreen-ents*  or  other  transactions 
Mlth  both  or  any  of  such  qovernments  or  their  agencies, 
and  to  exnend  the  proceeds  of  the  funds  so  received  for 
the  purposes  of  this  chapter: 

(o)  To  have  complete  control  and  supervision  of  any 

and   all   of  its  property  and  activities,  including  the 

power  to  determine  the  character  of  and  necessity  for 
all  its  expenditures  and  the  manner  in  which  they  shall 

be   allowed,   incurred,  and  paid,  without  regard  to  the 

provisions  of  any  laws   governing   the   expenditure  of 

public  funds,  and  such  determination  shall  be  final  and 

concluslv;   upon   .^11   officers   and   employees   of  the 

Commonweath  of  Puerto  Rico,  without  prejudice  to  the 
provisions  of  section  3111  of  this  title: 

(p)  To  prescribe  by  regulation  the  policies 
governing  all  matters  with  relation  to  the  personnel  of 
the  Admin  stration.  Such  policies  shall,  insofar  as 
compatlbl'!  with  the  efficient  effectuation  of  the 
purposes  of  the  Administration,  be  similar  to  those 
governing  the  personnel  of  the  commonwealth  government: 

(q)  To  acquire,  in  the  manner  provided  in  this 
chapter,  orlvate  property  and  keep  it  in  reserve,  for 
the  bene  it  of  the  people  of  Puerto  Rico,  for  the  use 
of  the  Co[i:nonweal  th  of  Puerto  Rico  or  its  agencies. 
Whenever  properties  or  property  rights  are  condemned 
for  specific  purposes  of  public-work  development  and 
social  welfare,  such  purposes  shall  be  carried  out 
within  a  r>eriod  of  years  which  shall  never  exceed 
fifteen,  from  the  date  of  acquistion.  The  property  so 
acquired  may  be  assigned  or  conveyed  to  the 
Commonwea'th  of  Puerto  Rico  or  its  agencies,  under 
reasonabl'i  terms  and  conditions: 

(r)  "o  enter,  after  obtaining  permission  to  do  so 
from  the  owner  or  holder,  or  his  representative,  any 
land  or  premises,  for  the  purpose  of  making  surveys, 
taklnn  me  isur emen ts,  or  conducting  Investigations  with 
regard  to  the  nature,  conditions  and  price  of  such 
lands  or  premises,  for  the  purposes  of  this  chapter. 
Should  the  owner  or  holder,  or  his  representative, 
refuse  to  grant  permission  to  enter  the  property  for 
the  above-mentioned  purposes,  any  judge  of  the  Court  of 
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First  Instance  shall,  uoon  presentation  to  him  of  an 
affidavit  setting  forth  the  intention  of  the 
Administration  to  enter  such  lands  or  premises  for  the 
stated  purposes,  issue  an  order  authorizing  any 
official  or  officials,  or  employee  or  employees  of  the 
Administration  to  enter  the  property  described  in  the 
affidavif,  for  the  purposes  mentioned  in  this 
provis  io<>; 

(s)  io  acquire  real  property,  urban  or  rural,  which 
may  be  kept  in  reserve  towards  facilitatinq  the 
continuation  of  the  development  of  public  work  and 
social  and  economic  welfare  programs  which  may  be  under 
way  or  which  may  be  undertaken  by  the  Administration 
itself,  by  the  Commonwealth  of  Puerto  Rico  or  its 
agencies,  and  by  private  persons  for  the  benefit  of  the 
abo ve-mer t i oned  public  entities  or  of  the  community, 
includinc,  but  not  limited  to,  housing  and  industrial 
development  proorams,  in  order  to  prevent  the  inflation 
brought  about  by  speculative  practices  in  the 
purchase-sale  of  real  estate  and  to  allow  for 
pooulatlcnal  growth  in  an  organized  and  Planned  manner; 

(t)  To  promote  and  share  in  the  fitting  out  of  new 
areas  arywhere  in  Puerto  Rico,  within  the  frame  of  the 
policies  which  will  insure  a  better  balance  with  regard 
to  the  needs  of  future  communities,  aiming,  among  other 
things,  to  preserve  the  natural  values  of  the  lands, 
beaches,  forests,  and  landscapes;  to  insure  the  best 
conditions  of  health,  safety,  comfort,  recreational 
facilities,  essential  services,  and  esthetic 
activities;  to  preserve  historical  values,  to  Insure 
the  utilization  of  lands  on  the  basis  of  the  most 
reasonable  costs  In  behalf  of  the  welfare  of  the 
community;  to  this  end,  but  not  to  be  construed  as  a 
limitation,  to  develop  programs  for  the  acquisition  of 
the  necessary  lands,  and  for  encouraging  all  kinds  of 
projects,  such  as  will  favor  such  development,  either 
on  its  own  or  through  or  )ointly  with  agencies  of  the 
Commonwealth  of  Puerto  Rico  or  of  the  Government  of  the 
United  States,  or  with  private  entities; 

(u)  To  barter  for  the  purpose  of  improving  the 
utilization  of  the  lands; 

(v)  To  exercise  all  necessary  powers  and  rights  for 
developing  land  rehabilitation  projects  through  drying, 
draining,   filling,   irrigating,   or   any   other  proper 
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means  for  Increasing  land  utilization; 

(w)  To  carry  out  by  Itself,  or  throuqh  or  jointly 
with  agencios  of  the  Commonwealth  or  of  the  Governiient 
of  the  United  States,  or  by  means  of  covenants  with 
private  persons  or  entities,  proqrams  and  works 
including  housing  projects,  to  insure  the  most 
effective  develooment  and  the  fullest  utilization,  in 
keeping  with  the  purposes  of  this  chaotor,  of  lands 
owned  by  the  Administration,  or  by  the  Commonwealth  or 
any  of  its  agencies? 

(x)  To  acquire  any  right  or  interest  or  easement  in 
any  prooe:"ty  in  order  to:  promote  the  development, 
utilization  and  maintenance  of  open  areas  in  their 
natural  state  so  as  to  protect  bodies  of  water;  to 
protect  the  oublic  from  the  effects  of  floods;  to 
preserve  soils  and  forests;  to  preserve  the  beauty  of 
places  devoted  to  public  use,  including  green  areas  and 
public  oarksT  and  to  facilitate  the  use  and  development 
of  areas  which  are  in  reserve  for  projects  of  public 
Interest,  especially  those  related  to  the  health, 
safety  and  welfare  of  the  inhabitants; 

(y)  To  enter  into  agreements  with  the  Commonwealth 
and  its  agencies  so  as  to  acquire  real  property  for 
them;  to  sell  real  property  owned  by  them  or  intervene 
in  or  carry  out  the  develooment  of  programs  in 
connection  with  such  property,  subject  to  the  laws  that 
fix  the  official  activities  of  said  agencies.  To  such 
ends,  thj  parties  to  these  covenants  are  hereby 
authorized  to  make  such  transfers  of  funds  as  may  be 
necessary; 

(z)  To  establish,  in  disoosing  of  any  real 
property,  all  such  conditions  and  limitiations 
regarding  its  use  of  utilization  as  it  may  deem 
necessary  and  desirable  to  insure  the  fulfillment  of 
the  purposes  of  this  chapter,  so  that  the  use  made  of 
said  property  will  not  facilitate  or  tend  to  create 
undesirable  conditions,  or  conditions  adverse  to  the 
oublic  Interest,  which  this  chapter  aims  to  protect. 
Whenever  the  Administration  sells  or  otherwise  disposes 
of  property  for  the  acquirer  to  erect  thereon  housing 
developments  or  any  other  type  of  project  involving  a 
subsequent  sale  to  private  persons,  it  nay  fix  such 
restrictions  as  it  may  deem  necessary  for  the 
effectuation  of  the  purposes  of  this   chapter.   In   any 
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event,  It  shall  Include  one  limitinq,  through  proper 
formula*  the  profits  to  be  had  by  the  acquirer  with 
respect  to  the  land  and  all  other  costs  of  the  project: 

(a-1)  To  transmit,  in  perpetuity  or  for  a  limited 
time,  to  urbanizers,  for  housing  developments,  and  to 
other  persons  for  the  undertaking  of  any  work  having 
social  Interest,  any  right,  real  or  personal,  or  any 
interest  in  the  lands  that  it  may  hold?  and 

(b-1)  To  sell,  whenever  it  may  deem  it  necessary 
and  desirable,  lands  or  any  interest  therein,  at  such 
price  as  it  may  consider  reasonable  in  order  to  lower 
the  cost  3f  the  houses  or  to  fulfill  any  of  the 
purposes  )f  this  chapter. 


311g.   Subdivision  of  lands 


311h.   Deposit  and  disbursement  of  funds 

All  -"unds  of  the  Administration,  including  the 
proceeds  <rom  the  sale  of  its  bonds,  shall  be  deposited 
with  recognized  despos i tor ies  for  funds  of  the 
Commonwea'th  of  Puerto  Rico,  but  such  funds  shall  be 
kept  in  a  separate  account  or  accounts  reqistered  in 
the  name  of  the  Administration.  Disbursement  shall  be 
made  by  the  Administration  according  to  its  own 
requlatioris  and  budgets. 

311i.  Examination  of  accounts  and  books  by 
Controller;  report 
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The  ControMpr  of  the  Commonwealth  of  Puerto  Rico 
shall,  whenever  he  may  deem  It  necessary,  but  at  least 
once  each  ver^rt  examine  all  accounts  and  books  of  the 
fldm  Inl  strfit  1  on,  and  shall  report  thereon  to  the 
Leqlslatlve  Assembly,  the  Governor,  and  any  other 
public  officer,  as  he  may  see  fit.  No  provision  of 
this  choDter  shall  be  construed  as  a  limitation  to  the 
powers  of  the  Controller  of  Puerto  Rico. 

311j.  Conveyance  of  property  and  land  to 
Admlnl stre t Ion 

The  PLbllc  corporations  of  the  Commonv^ea  I  th  are 
hereby  authorized  to  assign  and  convey  to  the 
Administration,  at  the  tatter's  request  and  under  such 
reasonablt  terns  and  conditions  as  they  may  agree  uoon, 
without  tt- e  need  for  auction  or  other  leqal  formalities 
additional  to  the  execution  of  the  proper  Instrument, 
any  property  or  Interest  therein,  includlnq  property 
already  cevoted  to  oubllc  use,  such  as  the 
Admlnl  stre;t  ion  may  deem  it  necessary  or  desirable  to 
possess  fcr  the  effectuation  of  Its  own  purposes. 

The  Secretary  of  Public  Works  may,  free  of  any  cost 
whatsoever,  convey  to  the  Administration,  with  the 
approval  of  the  Governor,  such  lands  of  the 
Commonwealth  of  Puerto  Rico  as  said  Administration  may 
need  for  the  effectuation  of  Its  purposes.  This 
provision  shall  not  be  construed  in  the  sense  of 
authorlzirg  the  assignment  or  conveyance  of  property 
specifically  devoted  to  other  purposes  by  legislative 
prov  is  ion. 

311K.   Property-Purchase  and  condemnation 

On  request  of  the  Administration,  the  Commonwealth 
of  Puerto  Rico  may  acquire,  by  purchase,  condemnation, 
or  by  ary  other  lawful  means,  for  the  use  and  benefit 
of  the  Administration,  in  the  manner  provided  for  by 
this  chjoter  and  by  the  Commonwealth  laws  on 
condemnation,  the  title  to  any  real  property  and  the 
Interests  therein  that  may  be  necessary  or  convenient 
for  its  purposes.  The  Administration  shall  advance  the 
necessary  funds  estimated  as  the  value  of  the  property 
or  riqhts  to  be  acquired.  Any  difference  in  value 
which  may  be  decreed  by  the  competent  court  may  be  oaid 
from  the  public  treasury,  but  the  Administration  shall 
be   under   obligation   to   reimburse   said   difference. 
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After  reimbursement  In  full  Is  made,  the  title  to  said 
property  shall  be  transferred  to  the  Administration, 
upon  order  of  the  court  to  that  effect.  In  those  cases 
where  thu  Governor  of  the  Commonwealth  of  Puerto  Rico 
should  deem  it  necessary  and  convenient  that  the  title 
to  the  property  and  riqhts  so  acquired  be  directly 
recorded  in  behalf  of  the  Administration  so  as  to  soeed 
UP  the  fulfillment  of  the  ends  and  purposes  for  which 
the  sane  was  created,  he  may  so  request  from  the  court 
at  any  time  within  the  condemnation  proceedings,  and 
the  cour ■  shall  so  order.  The  power  hereby  conferred 
on  the  Governor  shall  not  limit  or  restrain  the 
authority  of  the  Administration  to  institute  itself  the 
condemnalion  proceedings  when  it  may  deem  it 
conven  ier  t . 

3111.   — Declaration  of  public  utility 

All  real  and  personal  property  or  interests  therein 
necessary  to  carry  out  the  purposes  of  this  chapter, 
are  declererl  of  public  utility,  also  every  work  or 
project  carried  out  by  the  Administration,  and  said 
real  and  personal  property  or  any  less  estate  or 
Interest  therein,  may  be  condemned  without  the  previous 
declaration  of  public  utility  provided  in  the  General 
Law  of  Eminent  Domain,  sections  2901-  2913  of  Title  32, 
either  by  condemnation  proceedings  instituted  by  the 
Commonwealth  of  Puerto  Rico,  or  directly  by  the 
Admin  1 strat  ion, 

311m.   -Procedure  for  acquisition,  disposal 

(a)  [n  any  proceedinqs  which  have  been  or  may  be 
institutej  by  and  in  the  name  of  the  Administration  for 
the  acquisition  of  land  for  the  purposes  specified  in 
this  chanter,  the  Administration  may  file  in  the  same 
cause,  at  the  time  the  petition  is  filed  or  at  any  time 
before  Julgment  is  rendered,  a  declaration  of  taking 
for  the  acquisition  and  material  delivery  of  the 
property  'he  object  of  condemnation,  signed  by  the 
person  or  entity  empowered  by  law  to  seek  the 
condetnnat  .  on  in  question,  declaring  that  said  property 
is  sough"  for  the  use  of  the  Administration.  Said 
declaration  of  taking  and  material  delivery  shall 
contain  and  be  accompanied  byt  (1)  a  statement  of  the 
authority  under  which,  and  the  public  use  for  which, 
the  acquisition  of  said  property  is  sought;  (2)  a 
description   of   the   property    sufficient    for    the 
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Identification  thereof;  (3)  a  statement  of  the  estate 
or  interest  in  said  property  the  acquisition  of  which 
is  sought  for  the  utilization  purposes  specified  in 
this  chapter;  (*♦)  a  plan*  in  the  case  of  property  which 
can  be  so  represented;  (5)  the  fixinq  of  the  sum  of 
money  estimated  by  the  Administration  to  be  just 
compensation  for  the  property  the  acquisition  of  which 
is  souqht, 

(b)  As  soon  as  said  declaration  of  taking  an i 
delivery  is  filed  and  the  deposit  is  made  in  the  court, 
for  the  benefit  and  use  of  the  natural  or  artificial 
person  or  persons  entitled  theretot  of  the  amount 
estimated  as  compensation  and  specified  in  said 
decJaraticn»  title  to  the  said  property  in  fee  simple 
absolute,  or  such  less  estate  or  interest  therein  as  is 
specified  in  said  declaration,  shall  vest  in  the 
Adminl  strcit  i  on  or  in  the  Commonwealth  of  Puerto  Rico, 
as  the  case  may  be,  and  such  property  shall  be  deemed 
to  be  condemned  and  acquired  for  the  use  of  the 
Administration  or  of  the  Commonwealth  of  Puerto  Rico. 
The  riqh^  to  just  compensation  for  the  property  shall 
vest  in  tfie  person  or  persons  entitled  thereto?  and 
said  compensation  shall  be  ascertained  and  awarded  in 
said  procoedinq  and  established  by  judgment  therein: 
and  the  said  judgment  shall  include,  as  part  of  the 
just  compensation  awarded,  interest  at  the  rate  of  six 
per  centum  (6*/.)  per  annum  on  the  amount  finally 
awarded  as  the  value  of  the  property  as  of  the  date  of 
taking,  from  said  date  to  the  date  of  payment:  interest 
shall  no^'  be  allowed  on  so  much  thereof  as  shall  have 
been  deposited  and  paid  into  the  court.  No  sum  so 
deposited  and  paid  into  the  court  shall  be  subject  to 
any  charge  for  any  reason  whatsoever. 

(c)  Upon  application  of  the  parties  In  Interest, 
the  court  may  order  that  the  money  deoosited  in  the 
court,  or  any  part  thereof,  be  paid  forthwith  for  or  on 
account  of  the  just  compensation  to  be  awarded  in  said 
proceedini).  If  the  compensation  finally  awarded  in 
respect  fo  said  property,  or  any  part  thereof,  shall 
exceed  the  amount  of  the  money  so  received  by  any 
entitled  person,  the  court  shall  enter  judgment  against 
the  Administration  or  the  Commonwealth  of  Puerto  Rico, 
as  the  case  may  be,  for  the  amount  of  the  difference. 

(d)  iJoon  the  filing  of  the  declaration  of  taking, 
the  court  shall  have   power   to   fix   the   time   within 
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which,  a^6  the  terms  upon  which,  the  natural  or 
artificial  oersons  In  possession  of  the  property  the 
object  of  th<»  proceedinq  shall  surrender  material 
posspssion  to  the  expropriation  party.  The  court  shall 
have  powar  to  make  such  orders  in  respect  to 
encumbrances,  rentals,  taxes,  insurance  and  other 
charges,  If  any,  burdening  the  property,  as  shall  be 
Just  and  equitable.  Mo  appeal  in  any  such  cause,  nor 
any  bond  or  undertaking  given  therein,  shall  operate  to 
prevent  or  delay  the  acquisition  by,  or  the  vesting  of 
the  t  1 1 h*  to  such  property  in,  the  ftdmin istrat I  on  or 
the  Commonwealth  of  Puerto  Rico,  as  the  case  may  be, 
and  its  material  delivery  thereto. 

(e)   In   any  case  in  which  the  fidmin i strat ion  shall 
have  acqu  red  title  in  fee  simple  to  and  the  possession 


(f)  Vn  case  of  condemnation  of  property  for  the 
purposes  (>  f  this  chapter,  the  just  compensation  shall 
be  based  on  the  value  in  the  market  of  such  property, 
without  tiiking  into  consideration  any  increase  in  such 
value  du<f  to  the  condemnation  project  having  been 
announced  and  publicized. 

The  viiluation  to  be  made  shall  not  include  any 
Increase  due  to  well-founded  and  reasonable  expectation 
that  the  property  to  be  acquired  by  the  ftdmlnl st ra t Ion 
or  by  th(!  Commonwealth,  or  other  property  similar 
thereto,  or  situated  within  the  locality  where  the 
former  Is  situated,  may  now  or  later  be  required  for 
public  u'.;e  or  social  benefit,  or  be  necessary  for  some 
use  to  uhlch  it  can  be  applied  only  by  the 
Admin  1  str;jt  1  on  or  the  Commonwealth  or  any  agency  or 
ins  trumen'-a  I  1  ty  thereof  with  power  for  the  condemnation 
of  private  property. 

In  case  of  condemnation,  the  Just  compensation 
shall  liKewlse  not  include  any  now  increase  by  reason 
of  the  public  improvement  or  expenditures  made  In  the 
locality  by  the  Administration  or  the  Commonwealth  or 
any  agency  thereof,  nor  shall  it  include  any  Increase 
by   reason   of   any   other   work   done   by   or   at   the 
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Initiative  thereof,  to  effectuate  the  purposes  of  this 
chapter,  when  the  increase  be  the  result  of  plans  or 
resolutions,  officially  adopted,  for  the  acquisition  of 
land  for  public  worKs  or  for  the  purposes  of  this 
chapter, 

(q)  The  provisions  of  sections  ^-Ik  of  Title  ?« 
shall  not  apply  in  respect  to  the  properties  acquired 
by  the  Administration.  In  case  of  sale  of  real 
property  acquired  by  condemnation  and  no  longer  useful 
for  the  purpose  of  this  chapter  or  for  the  public 
purposes  of  the  Commonwealth  or  any  of  its  agencies, 
preference  shall  he  qiven  to  the  former  owners  of  the 
condemned  property,  or  in  default  thereof,  to  their 
forced  hairs,  subject  to  the  conditions  which  the 
Administration  may  establish  for  the  sale  of  said 
property.  Tn  no  case,  however,  shall  the 
Administrritlon  he  obliged  to  sell  to  the  former  owner 
or  to  hie.  heirs  at  a  price  lower  than  the  marKet  value 
of  propery  In  question  at  the  time  it  is  sold  by  the 
Admini  strijt  ion. 

When  the  Administration  shall  determine  that  the 
acquired  property  or  any  part  thereof  is  no  longer 
useful  for  the  purposes  of  this  chanter  or  for  the 
public  DUfposes  of  the  Commonwealth  or  its  aqencies,  it 
shall  not.fy  the  person  or  persons  from  whom  said 
property  was  expropriated,  or  the  forced  heirs  thereof, 
of  their  preferent  rlqht  to  reacquire  such  property. 
The  notification,  showing  the  price  and  conditions  of 
the  sale  offer,  shall  be  sent  by  registered  mail,  if 
the  addresses  of  the  interested  parties  are  known;  if 
unknown,  >he  notification  shall  be  by  edicts,  published 
in  a  newspaper  of  qeneral  circulation  once  a  week  for 
two  con5e<:utive  weeks.  If  the  edict  is  publichcd,  it 
shall  be  presumed,  subject  to  evidence  to  the  contrary, 
that  the  address  was  unknown. 

Upon  expiration  of  the  term  of  thirty  (30)  days 
from  the  notification  by  mall,  or  forty  mo )  days  from 
th«^  publication  of  the  last  edict,  which  terms  shall  be 
unex tendobi e,  the  Administration  shall  be  at  liberty  to 
dispose  of  the  property  as  best  befits  the  public 
interest. 

When  the  person  or  persons  entitled  to  such 
preference  accent,  within  the  term  prescribed  by  this 
action,  the  price  and   conditions   of   the   sale,   said 
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oerson  or  persons  shall  be  obliqed  to  send  to  the 
Administration  the  amount  of  the  value  of  the  property, 
by  certiMed  checK  or  In  leqal  tender.  If  the 
aforesaid  requisites  are  not  complied  with,  acceptance 
of  the  preference  shall  have  no  validity  whatsoever, 
and  the  Administration  shall  be  entitled  to  dispose  of 
the  property  as  expressed  in  the  preceding  paragraph. 

311n.   Exemption  from  fees,  taxes,  registration 


3110.   Bonds 

(a)  {y  authority  of  the  Government  of  Puerto  Rico, 
hereby  grfinted,  the  Administration  may  issue  and  sell 
its  own  bonds  from  time  to  time,  and  have  them 
outstandirigJ 

(b)  Ihc  Administration,  through  resolution  or 
resolutions  to  that  effect,  shall  determine  everything 
related  w'th  the  datet  time  of  maturity:  rate  or  rates 
of  interest;  denomination  or  denominations?  series? 
form;  reg'Stration  or  conversion  privileges;  medium  of 
payment;  place  or  places  of  payment;  terms  of 
redemption,  with  or  without  premium;  date  they  may  be 
declared  due,  even  before  their  maturity;  replacement 
of  mutilaved,  destroyed,  stolen  or  lost  bonds;  and  all 
other  conditions  and  stipulations  which  it  may  consider 
conven  ien  ■ ; 

(c)  The  bonds  may  be  sold  at  public  or  private  sale 
for  such  price  or  prices  not  lower  than  ninety-five 
(95)  pcrcont  of  the  par  value  thereof  as  the  Board 
shall  determine;  refunding  bonds  may  be  exchanged  for 
outstanding  bonds  of  the  Administration  on  such  terms 
as  the  Board  may  deem  to  he  In  the  best  Interest  of  the 
Administration.  All  bonds  of  the  Administration  shall 
be  negotiable  instruments; 
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(d)  The  bonds  of  the  Administration  bearing  the 
signature  of  the  officers  of  the  Administration  in 
office  on  the  date  of  the  signing  thereof,  shall  be 
valid  and  binding  obligations,  notwithstanding  that 
before  the  delivery  thereof  and  oayment  therefor,  any 
or  all  of  th«  officers  of  the  Administration  whose 
signatures  or  facsimile  signatures  aooe^ir  thereon  have 
ceased  to  be  such  officers  of  the  Administration; 

(e)  Temporary  or  interim  bonds,  receiots  or 
certificates  may  be  issued  in  such  form  and  with  such 
provisions  as  may  be  provided  in  such  resolution  or 
r eso I u t  ions? 

(f)  Any  resolution  or  resolutions  authorizing  bonds 
may  contain  provisions  which  shall  be  part  of  the 
contract  with  the  bondholders:  (1)  as  to  the 
disposlticn  of  the  entire  gross  or  net  revenue  and 
present  or  future  income  of  the  Administration, 
including  the  pledging  of  all  or  any  part  to  secure 
payment  ot  the  bonds:  (?)  as  to  the  covenant  of 
pledging  all  or  any  part  of  the  revenues,  income  or 
property  of  the  Adminstrat ion?  (3)  as  to  the  setting 
aside  of  reserves  for  amortization  funds,  and  the 
regulation  and  disposition  thereof'  Ct)  as  to 
limitations  on  the  ourooses  to  which  may  be  applied  the 
proceeds  of  the  sale  of  any  issue  of  bonds  made;  (5)  as 
to  limitations  on  the  issuance  of  additional  bonds;  (6) 
as  to  the  procedure  by  which  the  terms  of  any 
resolutiori  authorizing  bonds,  or  any  other  contract 
with  the  bondholders,  may  be  amended  or  abrogated;  (7) 
as  to  the  amount  of  the  bonds  whose  holders  must 
consent  thereto,  and  the  manner  in  which  such  consent 
may  be  given;  (8)  as  to  the  events,  default,  and  terms 
and  cond  tlons  upon  which  any  or  all  of  the  bonds 
should  become  or  may  be  declared  due  before  maturity, 
and  as  to  the  terms  and  conditions  upon  which  such 
declaration  and  its  consequences  may  be  waived;  and  (9) 
as  to  any  other  acts  or  conditions  which  may  be 
necessary  or  convenient  for  the  security  of  the  bonds, 
or  that  miy  tend  to  make  the  bonds  more  marketable; 

(g)  No  officer  or  employee  of  the  Administration 
executing  bonds  shall  be  liable  personally  on  the 
bonds; 

(h)  The  Admlnstrat Ion  Is  authorized  to  purchase  any 
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outstandlriq  bonds  Issued  or  assumed  thereby,  with  any 
funds  available  therefor,  at  a  orice  not  exceeding  the 
principle  amount  or  thf»  redemption  price  thereof  plus 
the  accrued  interest; 

(i)  The  bonds  issued  by  the  Administration  shall  be 
lawful  inyestments  and  m^y  be  accoeted  as  securities 
for  all  trust  funds,  special  or  public,  whose 
investment  or  deposit  is  under  the  authority  and 
jurisdiction  of  the  Commonwealth  Government  or  of  any 
officer  or  employee  thereof? 

())  .'he  bonds  and  other  obligations  Issued  by  the 
fldmini strit ion  shall  not  be  a  debt  of  the  Commonwealth 
of  Puerto  Rico  or  of  any  of  its  agencies?  nor  shall 
such  bond;  or  other  obligations  be  payable  out  of  any 
funds  othL'r  than  those  of  the  Adm  ins  tr  at  i  on  ? 

(k)  "he  bonds  Issued  by  the  Administration  and  the 
income  deriving  therefrom  shall  be  exemot  froT  taxes 
and  impofits  from  the  Commonwealth  of  Puerto  Rico  and 
i  ts  agencl cs? 

(I)  The  Commonwealth  of  Puerto  Rico  does  hereby 
pledge  tOt  and  agree  with,  any  of  its  agencies,  or  with 
any  agencv  of  the  Government  of  the  United  States  or  of 
any  Statr  of  the  Union,  or  with  any  person  subscribing 
to  or  acauiring  bonds  or  other  obligntions  of  the 
Administration,  that  it  will  not  incumber,  limit  nor 
restrict  Ihe  properties,  incomes,  revenues,  riahts  or 
powers  hereby  vested  in  the  Administration  until  all 
such  bondi  or  other  obligations  at  any  time  issued, 
together  with  the  interest  thereon,  are  fully  met  and 
dischargee?  and 

(m)  Ir  addition  to  the  rinhts  which  they  may  have, 
subject  only  to  the  restrictions  arising  from  the 
contract,  the  bondholders  shall  be  entitled  to  compel 
the  Adm Ins tra t ion,  its  officers,  agents  or  emoloyees, 
by  mandamus,  action  or  proceeding  at  law  or  in  equity, 
to  fulfill  any  and  all  the  terms,  agreements  or 
provisions  contained  in  the  contract  of  the 
Adminstrntlon  with  or  for  the  benefit  of  said 
bondholders,  and  to  require  that  there  be  carried  out 
or  performed  any  of  the  resolutions  and  covenants  of 
the  Administration  or  of  the  duties  requird  by  the 
chapter.  They  may  likewise,  by  action  or  proceeding  at 
law,   challenge   any  illegal  act  in  violations  of  their 
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riqhts  on  thp  part  of  the  Administration. — 

311p.  Government  Develooment  Bank,  applicability 
of  provisions  relating  to 

The  provisions  of  section  591-595  of  Title  7»  as 
heretofore  or  hereafter  amended,  shall  be  applicable  to 

the  Adminstrat ion, — 

311q.   Construction  with  other  stautues 

Where  the  provisions  of  this  chapter  are  in 
conflict  with  the  orovislons  of  any  other  act  of  the 
Leqlslature  of  Puerto  Pico,  the  provisions  of  this 
chapter  shall  be  controlling  and  no  law  hereafter 
passed  shall  be  construed  to  aoply  to  the 
Administration  unless  so  specifically  providp'd. — 

3115,   Injunctions 

No  injunction  shall  be  issued  to  prevent  the 
application  of  this  chapter  or  any  part  thereof, -- 

311s.   Report  to  Legislature 

The  Administration  shall  submit  to  the  Legislative 
Assembly  at  the  close  of  each  fiscal  year: 

(1)  A  financial  statement; 

(2)  A  report  on  the  transactions  made  by  the 
Administration  during  the  preceding  fiscal  year; 

(3)  A  report  on  the  status  and  progress  of  all 
activities  of  the  Administration  since  its  creation,  or 
since  the  date  of  the  last  of  these  reports. -- 
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0.  U-ban  Renewal:  Host  states  have  adopted  so-ne 
form  of  Urban  Renewal  leqislatlon.  Because  this  tyoe 
of  leqislatlon  is  so  wldesoread,  no  model  is  given 
here.  For  the  aoDlIcable  statutes  of  Montana,  North 
Dakotat  and  Wyominq,  see  section  I.d-5  of  Volume  III-V. 
The  standard  pattern  is  for  the  state  leqislature  to 
authorize  munic loa I i t i es  to  act  as  developer  In  the 
redeve lopnent  of  "bliqhted  areas".  Inherent  In  this 
grant  arc  the  powers  needed  to  carry  out  initial 
development  to  accomodate  use  of  the  powers  for  such  a 
purpose. 
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statutes  on  Special  Asoects  oT  Planninq  and 
Growth  Control 

A.   Ooen  Snace  and  Aqricultural  Lands 

1.  California:  Between  1965  and  1970  California 
added  to  its  Government  Code  a  nu-nher  of  provisions 
intended  to  encourage  the  preservation  of  open  or 
aarlcultural  lands  threatened  by  development. 

The  first  of  these  was  the  California  Lani 
Conservation  Act  of  1965  (the  Williamson  Act),  sees, 
51200  et  seq.  Under  its  provisions,  any  city  or  county 
may,  pursuant  to  its  general  plan,  contract  with  the 
owner  of  agricultural  lands  to  restrict  those  lands  to 
agricultural  or  compatible  uses  for  a  period  of  at 
least  ten  years.  The  quid  pro  quo  for  the  landowner  is 
that  lane:  under  contract  will  be  assessed  for  taxes  at 
its  value  in  the  agricultural  use  rather  than  in  its 
"highest  and  best"  use,  (See  Revenue  and  Taxation  Code 
sec.  '♦23,  Infra.)  This  relieves  the  owner  from 
financial  need  to  develop  his  land  immediately. 
Subsequent  amendments  have  added  recreational  lands  to 
those  qualifying  under  the  act. 
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In  1969  California  added  a  similar  provision  (sec 
51050  e"  seq.)  allowing  the  OHner  of  any  lands  within  a 
city  or  county  to  grant  to  the  city  or  county  an 
•"open-space  easement"  in  perpetuity  or  for  a  period  of 
8t  least  20  years. 

In  1970  California  adopted  statutes  requiring  every 
city  and  county  to  prepare  a  "local  open-space  plant" 
Includirg  an  action  program  for  implementation  (sec. 
65560  ft  sea.,esp.  65563-6556'*)  and  an  open-soace 
zoning  ordinance  consistent  with  the  plan  (sec.  65910 
et  seq  . ) . 
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CALIFORNIA    GOVERNMENT    CODE 

Title    5    Division    1 

Chapter    6.5    Open-Soace   Easements 

510';0    Acceptance    of    grants    by    city   or    county 

Any  city  or  county  which  has  adopted  a  general  plan 
may  accept  grants  of  open-space  easements  on  privately 
owned  I  jnds  "lying  within  the  city  or  county  in  the 
manner    provided    in    this   chapter. 

510i;i.       Grant    of    an    open-space    easement    defined 

"Gr jnt  of  an  open-space  easement"  means  a  grant  by 
an  Instrument  whereby  the  owner  relinquishes  to  the 
public,  either  in  perpetuity  or  for  a  term  of  years, 
the  right  to  construct  Improvements  upon  the  land 
except  as  may  be  expressly  reserved  in  the  instrument 
and  which  contains  a  covenant  with  the  city  or  county, 
running  with  the  land,  either  in  perpetuity  or  for  a 
term       o'       years,       not       to       construct       or  permit  the 

construction  of  any  improvements,  except  as  such  right 
is  expr^'ssly  reserved  in  the  instrument  and  except  for 
public  service  facilities  installed  for  the  benefit  of 
the  lantl  subject  to  such  covenant  or  public  service 
facllit  es  Installed  pursuant  to  an  authorization  by 
the  govijrning  body  of  the  city  or  county  or  the  Public 
Utilitifjs   Commission. 

Any      such      reservation    shall    be   consistent    with  the 

purpose:   of    this   chapter    or    with    the       findings      of  th-? 

county      or    city    pursuant    to    Section    51056    and    shall  not 

permit  .my  action  which  will  materially  Impair  the 
open-sp;ice   character    of    the    land. 

510'>2.       Owner    defined 

For  the  purposes  of  this  chapter,  "owner"  includes 
a  lesse<>  or  trustee.  If  the  expiration  of  the  lease  or 
trust  occurs  at  a  time  later  than  the  expiration  of  the 
easemenr   or    any    extension    thereof. 

51053.  Effect  of  execution  and  acceptance  of 
instrument;     term    of    easement    and    covenant 

The      execution       and      acceptance      of      an      instrument 
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described  in  Section  51051  shall  constitute  a 
dedication  to  the  oublic  of  the  open-space  character  of 
the  lands  for  the  term  specified.  Any  such  easement 
and  covenant  shall  run  for  a  term  of  not  less  than  20 
years. 

5105'».   Authorized  or  required  covenants 

An  instrument  described  In  Section  51051  may 
contain,  and  the  city  or  county  in  appropriate  cases 
may  require  that  it  contain,  a  covenant  aqainst  th9 
extraction  of  natural  resources  or  other  activities 
which  iray  destroy  the  unique  physical  and  scenic 
characteristics  of  the  land  or  a  covenant  aqainst  the 
cutting  of  timber,  trees  and  other  natural  growth, 
except  as  may  be  required  for  fire  prevention, 
thinning,  elimination  of  diseased  growth  and  similar 
protective  measures,  or  for  the  harvest  of  trees  in  a 
manner  compatible  with  scenic  purposes. 

51055.  Resolution  of  acceptance;  endorsement 

No  instrument  described  in  Section  51051  shall  be 
effective  until  it  has  been  accepted  by  resolution  of 
the  governing  body  of  the  city  or  county  and  its 
acceptance  endorsed  thereon. 

51056.  Findings  of  governing  body?  resolution 

No  grant  of  an  open-space  easement  shall  be 
accepted  by  a  city  or  county,  unless  the  governing 
body,  by  resolution,  findst 

(a)  That  the  preservation  of  the  land  as  open  space 
Is  consistent  with  the  general  plan  of  the  city  and 
county;  and 

(b)  That  the  preservation  of  the  land  as  open  space 
Is  in  the  best  interest  of  the  state,  county,  or  city 
and  is  important  to  the  oublic  for  the  enjoyment  of 
scenic  beauty,  for  the  use  of  natural  resources,  for 
recreation,  or  for  the  production  of  food  or  fiber  and 
specifically  because  one  or  more  of  the  following 
reasons  existi 

(1)  It  is  likely  that  at  some  time  the  public  may 
acquire  the  land  for  a  park  or  other  public  use. 
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(2)  The  land  Is  unimproved  and  has  scenic  value  to 
the  public  as  viewed  from  a  public  highway  or  from 
public  or  orivate  buildings. 

(3)  The  retention  of  the  land  as  open  space  will 
add  to  the  amenities  of  living  in  adjoining  or 
nelghborini  urbanized  areas. 

(if)The  land  lies  in  an  area  which  in  the  public 
interesi  should  remain  rural  in  character  and  the 
retention  of  the  land  as  open  space  will  helo  preserve 
the  rural  character  of  the  area. 

(5)  It  is  in  the  public  Interest  that  the  land 
remain  in  its  natural  state,  including  the  trees  and 
other  natural  growth  as  a  means  of  preventing  floods  or 
because  of  its  value  as  watershed. 

(6)  The  land  lies  within  an  established  scenic 
highway  corridor.  (7)  The  land  is  valuable  to  the 
public  cs  a  wildlife  preserve  or  sanctuary  and  the 
Instrument  contains  appropriate  covenants  to  that  end. 

(8)  The  public  interest  will  otherwise  be  served  in 
a  manner  recited  In  the  resolution  and  consistent  with 
the  purcoses  of  this  subdivision  and  Article  XXVIII  of 
the  Constitution  of  the  State  of  California. 

The    resolution    of    the   governing  body   shall 

establish  a  conclusive  presumption  that  the  conditions 

set   forth   In   subdivisions   (a)   and   (b)  have   been 
satisfied. 

51057.  Referral  to  plannlna  department;  report; 
conten  ts 

The  governing  body  of  the  city  or  county  shall  not 
accept  ciny  grant  of  an  open-space  easement  until  the 
matter  has  first  been  referred  to  the  city  or  county 
plannlncj  department  or  planning  commission  and  a  report 
thereon  has  been  received  from  the  planning  department 
or  planning  commission.  Within  30  days  after  receiving 
the  prcoosal  to  accept  a  grant  of  an  open-space 
easemenV»  the  planning  department  or  planning 
commission  shall  submit  its  reoort  to  the  governing 
body.  The  governing  body  may  extend  the  time  for 
submitting  such  a  report  for  an  additional  peroid  not 
exceeding   30   days.    The   report   shall    contain    a 
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statement   that   the  oroDOsal  Is,  or  Is  not»  consistent 
with  the  general  plan  of  the  jurisdiction. 

51058.  Building  permits  violating  easement 
prohibltedT  injunction 

From  and  after  the  time  when  an  open-space  easement 
has  been  accepted  by  the  city  or  county  and  its 
acceptance  endorsed  thereon,  no  building  permit  may  be 
issued  for  any  structure  which  would  violate  the 
easement  and  the  city  or  county  shall  seek  by 
appropriate  proceedings  an  injunction  aganinst  any 
threatened  construction  or  other  development  or 
activity  on  the  land  which  would  violate  the  easement 
and  shall  seek  a  mandatory  Injunction  requiring  the 
removal  of  any  structure  erected  in  violation  of  the 
easement. 

In  the  event  the  county  or  city  falls  to  seek  an 
Injunction  against  any  theatened  construction  or  other 
development  or  activity  on  the  land  which  would  violate 
the  easement  or  to  seek  a  mandatory  Injunction 
requiring  the  removal  of  any  structure  erected  in 
violation  of  the  easement,  or  if  the  county  or  city 
should  construct  any  structure  or  development  or 
conduct  or  permit  any  activity  in  violation  of  the 
easement,  the  owner  of  any  property  within  the  county 
or  city,  or  any  resident  thereof,  may,  by  appropriate 
preceedings,  seek  such  an  injunction. 

Nothing  In  this  chapter  shall  limit  the  power  of 
the  state,  or  any  department  or  agency  thereof,  or  any 
county,  city,  school  district,  or  any  local  public 
district,  agency  or  entity,  or  any  other  person 
authorized  by  law,  to  acquire  land  subject  to  an 
open-spcce  easement  by  eminent  domain. 

51059.  Recordation  of  acceptance*  filing  copy  with 
assessor,  notice 

Upor.  the  acceptance  of  any  Instrument  creating  an 
open-spcce  easement  the  clerk  of  the  governing  body 
shall  record  the  same  in  the  office  of  the  county 
recorder  and  file  a  copy  thereof  with  the  county 
assessor.  From  and  after  the  time  of  such  recordation 
such  contract  shall  impart  such  notice  thereof  to  all 
persons  as  is  afforded  by  the  recording  laws  of  this 
state* 
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51060.  Extension  of  easement 

From  time  to  time,  the  governing  body  of  any  city 
or  county  may  acceot  an  instrument  whereby  the  term  of 
any  open-soace  easement  is  extended  in  the  same  manner 
as  Is  crovlded  for  the  acceptance  of  an  instrument 
originally  creating  an  open-soace  easement.  Uoon  the 
acceptance  thereof  the  same  shaM  be  recorded  in  the 
office  of  the  county  recorder  and  a  copy  thereof  filed 
with  county  assessor. 

51061.  Abandonment  of  easement:  resolution! 
hearing?  assessment?  payment 

The  governing  body  of  any  city  or  county  at  any 
time  Tiay»  by  resolution*  abandon  an  open-space 
easementt  it  it  finds  that  no  public  purpose  described 
in  subdivision  (b)  of  Section  51056  will  be  served  any 
longer  by  keeping  the  land  as  open  space.  No 
resolution  abandoning  an  open-space  easement  shall  be 
finally  adopted  until  the  matter  has  been  referred  to 
the  city  or  county  planning  commission,  the  commission 
has  held  a  public  hearing  thereon  and  furnished  a 
report  on  the  matter  to  the  governing  body  and  the 
governlTg  body  has  held  at  least  one  public  hearing 
thereon  after  giving  30  days  notice  thereof  by 
publication  in  accordance  with  Section  6061  ♦**  and  by 
posting  notice  on  the  land. 

Pr i 3r  to  approval  of  the  resolution  abandoning  an 
open-space  easement,  the  governing  body  shall  direct 
the  cojnty  assessor  to  assess  the  land*  as  If  the 
easement  did  not  exist,  and  to  report  such  new  assessed 
value  t5  the  governing  body.  As  a  condition  of  the 
abandonnent  of  the  easement,  the  owner  shall  pay  to  the 
county  >r  city  an  amount  eaual  to  50  percent  of  the  new 
assessed  value  of  the  land?  provided,  however,  that  the 
qovernlTg  body  may  waive  all  or  any  portion  of  such 
payment,  If  it  finds  that  it  is  consistent  with  the 
public  interest  to  do  so,  and  if  the  waiver  is  approved 
by  the  Secretary  of  the  Resources  Agency.  Any  such 
payment  not  waived  shall  be  considered  deferred  taxes, 
and  a  sum  equal  to  the  sum  actually  collected  shall  be 
transmitted  by  the  treasurer  of  the  county  or  city  to 
the  State  Controller  and  be  deposited  in  the  State 
General  Fund. 
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51062.  Recordation  oT  resolution  of  abandonment: 
termination  of  easement  and  covenants 

Upon  the  recording  In  the  office  of  the  county 
recorder  of  a  certified  copy  of  any  resolution 
abandoning  the  open-space  easement  and  reciting 
compliance  with  the  provisions  of  Section  51061,  the 
land  subject  thereto  shall  be  deemed  relieved  of  the 
easement  and  the  covenants  of  the  owner  contained 
therein  shall  be  deemed  terminated. 

51063.  Condemnation  of  easement  received  as  gift; 
termination  of  easement 

If  any  land  or  a  portion  thereof  as  to  which  any 
city  01'  county  has  accepted  an  open-space  easement  is 
thereafter  sought  to  be  condemned  for  public  use  and 
the  city  or  county  received  the  easement  as  a  gift 
without  the  payment  of  any  compensation  therefor,  the 
easement  shall  terminate  as  of  the  time  of  the  filing 
of  the  ciomolaint  in  condemnation  as  to  the  land  or 
portion  thereof  sought  to  be  taken  for  public  use,  and 
the  ownur  shall  be  entitled  to  such  comoensation  for 
the  taking  as  he  would  have  been  entitled  to  had  the 
land  not  been  burdened  by  the  easement, 

510C.4.  Grant  of  easement  as  enforceable 
restriction  within  Const,   art.   28 

The  grant  of  an  open-space  easement  executed  and 
acceoteci  in  accordance  with  this  chapter  shall  be 
deemed  to  be  an  enforceable  restriction  within  the 
meaning  of  Article  XXVIII  of  the  Constitution  of  the 
State  of  California. 

51065.  Power  to  acquire  rights  under  other 
provisions  of  law 

Nothing  in  this  chapter  shall  be  deemed  to  prevent 
or  restrict  the  right  or  power  of  any  city  or  county  to 
acquire  by  gift,  purchase  or  otherwise  scenic  easements 
or  other  rights  in  property  for  the  purpose  of 
preserving  open  space  or  for  any  other  purpose  under 
any  other  provisions  of  law. 

CHAPTER.  7   AGRICULTURAL  LAND 

Article  1.  General  Provisions 
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51200.   Title  of  chaoter 

This   chapter  shall  be  Known  as  the  California  Lani 
Conservation  Act  of  1965  or  as  the  Williamson  Act. 

512D1.   Definitions 

As  'jsed  in  this  chaptert  unless  otherwise   apparent 
from  th'j  context! 


(c)  "Prime  aqricultural  land"  means  any  of  the 
to  I  I  ow  iitg; 

(1)  All  land  which  qualifies  for  rating  as  class  I 
or  class  II  in  the  Soil  Conservation  Service  land  use 
capability  classifications. 

(2)  Land  which  qualifies  for  rating  BO  through  100 
in  the  5  torie  Index  Rating. 

(3)  Land  which  supports  livestock  used  for  the 
production  of  food  and  fiber  and  which  has  an  annual 
carryinc!  capacity  equivalent  to  at  least  one  animal 
unit  o(r  acre  as  defined  by  the  United  States 
Department  of  Agriculture. 

(<♦)  Land  planted  with  fruit-or  nut-bearing  trees, 
vines  bLShes  or  crops  which  have  a  nonbearing  period  of 
less  th;n  five  years  and  which  will  normalMy  return 
during  Ihe  commercial  bearing  period  on  an  annual  basis 
from  the  production  of  unprocessed  agricultural  plant 
production  not  less  than  two  hundred  dollars  ($200)  per 
acre. 

(5)  Land  which  has  returned  from  the  production  of 
unprocessed  aricultural  plant  products  an  annual  gross 
value  of  not  less  than  two  hundred  dollars  (S200)  oer 
acre  for  three  of  the  pevious  five  years. 

(d)  "Agricultural  preserve"  means  an  area  devoted 
to  either  agricultural  use»  recreational  use  as  defined 
in  subdivision  (n) ,  or  open  space  use  as  defined  in 
subdivision  ♦  ♦  ♦  (o)»  or  any  combination  of  such  uses, 
and  compatible  uses  as  designated  by  a  city  or  county, 
and  established  by  resolution  of  the  governing  body   of 
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a  city  or  county,  and  established  by  resolution  of  the 
governing  body  of  a  city  or  county  after  a  public 
hearing* 

(e)  "Compatible  use"  is  any  use  determined  by  the 
county  or  city  administering  the  preserve  pursuant  to 
Section  51231  or  Section  51238  or  by  this  act  to  be 
compatible  with  the  agricultural,  recreational,  or  ooen 
space  use  of  land  within  the  preserve  and  subject  to 
contrac"-.  "Compatible  use"  includes  agricultural  use, 
recreational  use  or  open  space  use  unless  the  board  or 
council  finds  after  notice  and  hearing  that  such  use  is 
not  conpatlble  with  the  arlcultural,  recreational  or 
open  space  use  to  which  the  land  is  restricted  by 
contract  pursuant  to  this  chapter. 


(i)  A  "scenic  highway  corridor"  is  an  area  adjacent 
to,  and  within  view  of,  the  right-of-way  of: 

(1)  An  existing  or  proposed  state  scenic  highway  in 
the  stcite  scenic  highway  system  established  by  the 
Legislature  pursuant  to  Article  2.5  (commencing  with 
Section  260)  of  Chapter  2  of  Division  1  of  the  Streets 
and  Highways  Code  and  which  has  been  officially 
designated  by  the  Director  of  the  Department  of  Public 
Works  a«  an  official  state  scenic  highway?  or 

(2)  A  county  scenic  highway  established  pursuant  to 
Article  2.5  (commencing  with  Section  260)  of  Chapter  2 
of  Division  1  of  the  Streets  and  Highway  Code,  if  each 
of  the  following  conditions  have  been  met: 

(A)  The  scenic  highway  is  included  in  an  adopted 
general  plan  of  the  county  or  city;  and 

(R)  The  scenic  highway  corridor  is  included  in  an 
adopted  specific  plan  of  the  county  or  city:  and 

(C)  Specific  proposals  for  implementing  the  plan, 
including  regulation  of  land  use,  have  been  approved  by 
the  Advisory  Committee  on  a  Master  Plan  for  Scenic 
Highways,  and  the  county  or  city  highway  has  been 
officially  designated  by  the  Director  of  the  Department 
of  Public  Works  as  an  official  county  scenic  highway. 

())   A   "wildlife   habitat  area"  is  a  land  or  water 
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area  designated  by  a  board  or  councll»  after  consul tlnq 
with  and  considering  the  recommendation  of  the 
Department  of  Fish  and  Game,  as  an  area  of  great 
Importance  for  the  protection  or  enhancement  of  the 
wild  life  resources  of  the  state. 

(k)  A  "saltpond-  is  an  area  which,  for  at  least 
three  consecutive  years  immediately  prior  to  being 
placed  within  an  agricultural  preserve  pursuant  to  this 
chapter,  has  been  used  for  the  solar  evaporation  of  sea 
water  in  the  course  of  salt  production  for  commercial 
purposes. 

(I)  A  "managed  wetland  area"  is  an  area,  which  may 
be  an  area  dlKed  off  from  the  ocean  or  any  bay,  river 
or  stream  to  which  water  is  occasionally  admitted,  and 
which,  for  at  least  three  consecutive  years  immediately 
prior  to  being  placed  within  an  agricultural  preserve 
pursuant  to  this  chapter,  was  used  and  maintained  as  a 
waterfoNi  hunting  preserve  or  game  refuge  or  for 
agricultural  purposes. 

(m)  A  "submerged  area"  is  any  land  determined  by 
the  board  or  council  to  be  submerged  or  subject  to 
tidal  action  and  found  by  the  board  or  council  to  be  of 
great  value  to  the  state  as  open  space. 

(n)  "Recreational  use"  is  the  use  of  land  by  the 
public  with  or  without  charge,  for  any  of  the 
following:  walking,  hiking,  olcnicKing,  camping, 
swimming,  boating,  fishing,  hunting,  or  other  outdoor 
games  o-  sports  for  which  facilities  are  provided  for 
public  participation.  Any  fee  charged  for  the 
recreational  use  of  land  as  defined  in  this  subdivision 
shall  be  in  a  reasonable  amount  and  shall  not  have  the 
effect  3f  unduly  limiting  its  use  by  the  public. 

(0)  "Open  space  use  "  Is  the  use  or  maintenance  of 
land  in  such  a  manner  as  to  preserve  its  natural 
characteristics,  beauty,  or  openness  for  the  benefit 
and  enjoyment  of  the  public,  to  provide  essential 
habitat  for  wildlife,  or  for  the  solar  evaporation  of 
sea  water  In  the  course  of  salt  production  for 
commercial  purposes,  if  such  land  is  wlthinJ 

(1)  A  scenic  highway  corridor,  as  defined  in 
subdivision  ( 1 ) . 

(2)  A  wildlife  habitat  area,  as  defined  In 
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subdivision  (J). 
(3)  A  saltDond,  as  defined  in  subdivision  (k). 
(i»)  A  managed  wetland  area,  as  defined  in 

jubdlvision  (I). 
(5)  \  submerged  area,  as  defined  in  subdivision 

(m)  . 

51205.  Inclusion  of  land  within  scenic  highway 
corridor,  wildlife  habitat  area,  saltpond,  managed 
wetland  area  or  submerged  area 

Notwithstanding  any  provisions  of  this  chanter  to 
the  contrary,  land  devoted  to  recreational  use  or  land 
within  3  scenic  highway  corridor,  a  wildlife  habitat 
area,  a 

saltDond,  a  managed  wetland  area,  or  a  submerged 
area  may  be  included  within  an  agricultural  oreserve 
pursuant  to  this  chapter.  When  such  land  Is  included 
within  ai  agricultural  preserve,  the  city  or  county 
within  wAlch  it  is  situated  may  contract  with  the  owner 
for  the  ourpose  of  restricting  the  land  to  recreational 
or  open  space  use  and  uses  compatible  therewith  in  the 
same  manier  as  provided  in  this  chapter  for  land 
devoted  to  agricultural  use.  For  purposes  of  this 
section,  where  the  term  "agricultural  land"  is  used  in 
this  chapter,  it  shall  be  deemed  to  Include  land 
devoted  to  recreational  use  and  land  within  scenic 
highway  corridor,  a  wildlife  habitat  area,  a  saltpond, 
a  managed  wetland  area,  or  a  submerged  area,  and  where 
the  term  "agricultural  use"  Is  used  in  this  chapter.  It 
shall  be  deemed  to  include  recreational  and  open  soace 
use. 

ARTICLE  2.   DECLARATION 

51220.   Legislative  findings 

The  Legislature  findsi 

(a)  That  the  preservation  of  a  maximum  amount  of 
the  limited  supply  of  agricultural  land  is  necessary  to 
the  conservation  of  the  state's  economic  resources,  and 
is  necessary  not  only  to  the  maintenance  of  the 
agricultural  economy  of  the  state,  but  also  for  the 
assurance  of  adequate,  healthful  and  nutritious  food 
for  future  residents  of  this  state  and  nation. 

(b)  That   the   discouragement   of   premature    and 
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unnecessary  conversion  of  agricultural  land  to  urban 
uses  Is  a  matter  of  public  Interest  and  Mill  be  of 
benefit  to  urban  dwellers  themselves  in  that  it  will 
discourage  discontiguous  urban  development  patterns 
which  unnecessarily  increase  the  costs  of  community 
services  to  community  residents. 

(c)  That  In  a  rapidly  urbanizing  society 
agricultural  lands  have  a  definite  public  value  as  open 
spacet  and  the  preservation  in  agricultural  production 
of  such  landSt  the  use  of  which  may  be  limited  under 
the  provisions  of  this  chapter,  constitutes  an 
Important  physical,  social,  esthetic  and  economic  asset 
to  existlnq  or  pending  urban  or  metropolitan 
deve lopments. 

(d)  That  land  within  a  scenic  highway  corridor  or 
wildlife  habitat  area  as  defined  In  this  chapter  has  a 
value  to  the  state  because  of  its  scenic  beauty  and  its 
location  adjacent  to  or  within  view  of  a  state  scenic 
highway  or  because  it  Is  of  great  Importance  as  habitat 
for  wildlife  and  contributes  to  the  preservation  or 
enhancement  thereof. 

(e)  For  these  reasons,  this  chapter  Is  necessary 
for  the  promotion  of  the  general  welfare  and  the 
protection  of  the  public  Interest  In  agricultural  land. 

ARTICLE  2.5.   AGRICULTURAL  PRESERVES  CNEW] 

51230.  Establishment;  hearing;  notice;  land 
Incl uded 

Beginning  January  1,  1971,  any  county  or  city 
having  a  general  plan,  and  until  December  31,  1970,  any 
county  or  city,  by  resolution,  and  after  a  public 
hearing  may  establish  an  agricultural  preserve. 
Notice  of  the  hearing  shall  be  published  pursuant  to 
Section  60S1  of  this  code,  and  shall  Include  a  legal 
description,  or  the  assessor's  parcel  number,  of  the 
land  which  Is  proposed  to  be  Included  within  the 
preserve.  Such  preserves  shall  be  established  for  the 
purpose  of  defining  the  boundaries  of  those  areas 
within  which  the  city  or  county  will  be  willing  to 
enter  into  contracts  pursuant  to  this  act.  An 
agricultural  preserve  shall  consist  of  no  less  than  100 
acres;  provided,  that  In  order  to  meet  this  requirement 
two   or   more   parcels   may   be   combined   if   they  are 
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contiguous  or  If  they  are  in  common  ownership. 

A  county  or  city  may  establish  aqricultural 
oreserves  of  less  than  100  acres  if  it  finds  that 
smaller  preserves  are  necessary  due  to  the  unique 
characteristics  of  the  agricultural  enterprises  in  the 
area  and  that  the  establishment  of  preserves  of  less 
than  100  acres  is  consistent  with  the  general  plan  of 
the  county  or  city. 

An  agricultural  preserve  may  contain  land  other 
than  agricultural  I and»  but  the  use  of  any  land  within 
the  preserve  and  not  under  contract  shall  within  two 
years  of  the  effective  date  of  any  contract  on  land 
within  the  preserve  be  restricted  by  zoning  or  other 
suitable  means  in  such  a  way  as  not  to  be  incomoatible 
with  the  agricultural  use  of  the  land*  the  use  of  which 
is  limited  by  contract  in  accordance  with  this  chapter. 

Failure  on  the  part  of  the  board  or  council  to 
restrict  the  use  of  land  within  a  preserve  but  not 
subject  to  contract  shall  not  be  sufficient  reason  to 
cancel  or  otherwise  Invalidate  a  contract, 

51231.  Rules  governing  administration  of  preserves 
and  procedures 

For  the  purposes  of  this  chapter,  the  board  or 
council,  by  resolution,  shall  adopt  rules  governing  the 
administration  of  agricultural  oreserves,  including 
procedures  for  initiating,  filing,  and  processing 
requests  to  establish  agricultural  oreserves.  Such 
rules  shall  be  applied  uniformly  throughout  the 
preserve,  shall  enumerate  those  uses  which  are  to  be 
considerd  to  be  compatible  uses,  and  may  require  the 
payment  of  a  reasonable  application  fee.  The  same 
procedure  that  is  required  to  establish  an  agricultural 
preserve  shall  be  used  to  disestablish  or  to  enlarge  or 
diminish  the  size  of  an  agricultural  preserve. 


5123*»,  Submission  o-f  proposal  to  establish 
preserve  to  city  or  county  planning  department  or  to 
planning  commissionT  report 

Any  proposal  to  establish  an  agricultural  preserve 
shall  be  submitted  to  the  planning   department   of   the 
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county  or  city  having  jurisdiction  over  the  land.  If 
the  county  or  city  has  no  olanninq  department,  a 
proDosal  to  establish  an  agricultural  preserve  shall  be 
submitted  to  the  planning  commission.  Hithin  30  days 
after  receiving  such  a  proposal,  the  planning 
department  or  planning  commission  shall  submit  a  report 
thereon  to  the  board  or  council;  provld?'!,  however, 
that  th<»  board  or  council  may  extend  the  time  allowed 
tor  an  itddltional  period  not  to  exceed  33  days. 

The  report  shall  include  a  statement  that  the 
preserve  Is  consistent,  or  Inconsistent,  with  the 
general  plan,  and  the  board  or  council  shall  make  a 
finding  to  such  effect.  Final  action  upon  the 
estabi  I'.hment  of  an  agricultural  preserve  may  not  be 
taken  by  the  board  or  council  until  the  report  required 
by  thir,  section  Is  received  from  the  planning 
deoartmrnt  or  planning  commission,  or  until  the 
required  30  days  have  elapsed  and  any  extension  thereof 
granted  by  the  board  or  council  has  elapsed. 

51?«5.  Continuation  of  preserve  following 
annexation.  Incorporation  or  dlslncorpora t ion  of  land 
within  ireserve;  rights  of  cities  and  counties. 

An  cigr  Icu  I  tural  preserve  shall  continue  In  full 
effect  following  annexation.  Incorporation  or 
disincor poratlon  of  land  within  the  preserve. 

Any  city  or  county  acguirlng  Jurisdiction  over  land 
in  a  freserve  by  annexation.  Incorporation  or 
d Islncor porat Ion  shall  have  all  the  rights  and 
responsibilities  specified  in  this  act  for  cities  or 
counties  Including  ff>e  right  to  enlarge,  diminish  or 
disestatlish  an  agricultural  preserve  within  its 
Jur  isdic  tion. 

51226.  Removal  of  land  under  contract  from 
preserve 

The  effect  of  removal  of  land  under  contract  from 
an  agricultural  preserve  shall  be  the  equivalent  of 
notice  cf  nonrenewal  by  the  city  or  county  removing  the 
land  frcm  the  agricultural  preserve  and  such  city  or 
county  shall,  at  least  60  days  prior  to  the  next 
renewal  date  following  the  removal,  serwe  a  notice  of 
nonrenewal  as  provided  In  Section  512%5.  Such  notice 
of  nonrenewal  shall  be  recorded  as  provided  in   Section 


-  281 


Cal I f orni a 


51237.  Mao  and  resolution?  filing 

Whenever  an  agricultural  preserve  is  established* 
and  so  long  as  It  shall  be  in  effect,  a  map  of  such 
agricultural  preserve  and  the  resolution  under  which 
the  preserve  was  established  shall  be  filed  and  keot 
current  by  the  city  or  county  with  the  county  recorder. 

51237.5  City  or  county  mao?  filing 

On  or  before  the  first  day  of  September  of  each 
year,  each  city  or  county  in  which  any  agricultural 
preserve  is  located  shall  file  with  the  Director  of 
Agriculture  a  map  of  such  city  or  county  and  designate 
thereon  all  agricultural  preserves  in  existence  at  the 
end  of  the  preceding  fiscal  year. 

51238.  Compatible  uses 

Notwithstanding  any  determination  of  compatible 
uses  by  the  county  or  city  pursuant  to  this  article, 
unless  the  board  or  council  after  notice  and  hearing 
makes  a  finding  to  the  contrary,  the  erection, 
construction,  alteration,  or  maintenance  of  gas, 
electric,  water,  or  communication  utility  facilities 
are  hereby  determined  to  be  compatible  uses  within  any 
agricultural  preserve.  No  land  occupied  by  gas, 
electric,  water,  or  communication  utility  facilities 
shall  be  excluded  from  an  agricultural  preserve  by 
reason  of  such  use. 

The  board  of  supervisors  may  impose  conditions  on 
lands  to  be  placed  within  preserves  to  permit  and 
encourage  compatible  use  of  the  land,  particularly 
public  outdoor  recreational  uses. 

5123S.5  Private  land?  agreement  to  allow  use  for 
free  public  recreation?  indemnification  of  owner. 

If  an  owner  of  land  agrees  to  permit  the  use  of  his 
land  for  free  public  recreation,  the  board  of 
supervisors  may  Indemnify  such  owner  against  all  claims 
arising  from  such  public  use.  The  owner's  agreement 
that  his  land  be  used  for  free,  public  recreation  shall 
not  be  construed  as  an  Implied  dedication  to  such  use. 
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51239.   Advisory  board 

The  board  or  council  may  aoDolnt  an  advisory  board, 
the  members  of  which  shall  serve  at  the  pleasure  of  the 
board  or  council  and  may  be  paid  their  expenses.  They 
shall  advise  the  board  or  council  on  the  administration 
of  the  agricultural  preserves  In  the  county  or  city  and 
on  any  matters  relatlnq  to  contracts  entered  Into 
pursuant  to  this  chapter. 

ARTICLE  3.   CONTRACTS 

512^0.   Authority  to  limit  use 

Any  city  or  county  may  by  contract  limit  the  use  of 
agrlcul  ural  land  for  the  purpose  of  preserving  such 
land  pursuant  and  subject  to  the  conditions  set  forth 
In  the  contract  and  In  this  chapter.  A  contract  may 
provide  for  restrictions,  terms,  and  conditions. 
Including  payments  and  fees,  more  restrictive  than  or 
In  addl'lon  to  those  required  by  this  chapter. 

512'>1.  Contract  with  landowner;  offering  similar 
terms  tc  other  owners 

If  such  a  contract  is  made  with  any  landowner,  the 
city  or  county  shall  offer  such  a  contract  under 
similar  terms  to  every  other  owner  of  agricultural  land 
within  Ihe  agricultural  preserve  in  question. 

Howtver,  except  as  required  by  other  provisions  of 
this  chjpter,  the  provisions  of  this  section  shall  not 
be  construed  as  requiring  that  all  contracts  affecting 
land  wUhln  a  preserve  be  Identical,  so  long  as  such 
differences  as  exist  are  related  to  differences  In 
locatior  and  characteristics  of  the  land  and  are 
pursuant  to  uniform  rules  adopted  by  the  county  or 
city. 


512'«3.      Exclusion      provision;      succession; 
divislbl II ty 

Every  such  contract  shallt 

(a)  Provide  for  the  exclusion  of   uses   other   than 
agricultural,   and   other   than   those   compatible  with 
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agricultural  usest  for  the  duration  of  the  contract. 

(b)  Shall  be  bindlnq  upon,  and  inure  to  the  benefit 
off  all  successors  in  interest  of  the  owner.  Whenever 
land  under  a  contract  is  divided,  the  owner  of  any 
parcel  may  exerciset  independent  of  any  other  owner  of 
a  portion  of  the  divided  land,  any  of  the  rlqhts  of  the 
owner  in  the  original  contract,  including  the  right  to 
give  notice  of  nonrenewal  and  to  petition  for 
cancellation.  The  effect  of  any  such  action  by  the 
owner  of  a  parcel  created  by  the  division  of  land  under 
contract  shall  not  be  imputed  to  the  owners  of  the 
remaining  parcels  and  shall  have  no  effect  on  the 
contract  as  it  applies  to  the  remaining  narceis  ot  the 
divided  land.  On  the  annexation  by  a  city  of  any  land 
under  contract  with  a  county,  the  city  shall  succeed  to 
all  rights,  duties  and  powers  of  the  county  under  such 
contract,  unless  the  land  being  annexed  was  within  one 
mile  of  such  city  at  the  time  that  the  contract  was 
initially  executed,  the  city  has  filed  and  the  local 
agency  formation  commission  has  approved  a  protest  to 
the  contract  pursuant  to  Section  BlZ^tS.?,  and  the  city 
states  Its  Intent  not  to  succeed  in  its  resolution  of 
intention  to  annex.  If  the  city  does  not  exercise  its 
option  to  succeed,  the  contract  becomes  null  and  void 
as  to  the  land  actually  being  annexed  on  the  date  ot 
the  annexation.  In  the  event  that  only  part  of  the 
land  under  contract  was  within  one  mile  of  the  city  the 
option  of  the  city  shall  extend  only  to  such  part. 


5i2k'*»       Term?  renewal?  notice 

Each  contract  shall  be  for  an  Initial  term  of  no 
less  than  10  years.  Each  contract  shall  provide  that 
on  the  anniversary  date  of  the  contract  or  such  other 
annual  date  as  specified  by  the  contract  a  year  shall 
be  added  automatically  to  the  initial  term  unless 
notice  of  nonrenewal  Is  given  as  provided  in  Section 
5121*5. 


ARTICLE  5.   CANCELLATION 
51281.   Request  by  landowner 
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A  contract  may  not  be  canceled  except  pursuant  to  a 
request  by  the  landowner,  and  as  orivided  In  this 
artlcl e. 

51282.  Petition  tor  cancellation  of  contract; 
grounds 

The  landowner  may  petition  the  board  or  council  for 
cancellation  of  any  contract  as  to  all  or  any  part  of 
the  subject  land.  The  board  or  council  may  approve  the 
cancellation  of  a  contract  only  if  they  find: 

(a)  That  the  cancellation  is  not  inconsistent  with 
the  puTDoses  of  this  chaoterT  and 

(b)  That  cancellation  is  in  the  public  interest. 

The  existence  of  an  opportunity  for  another  use  of 
the  lanj  involved  shall  not  be  sufficient  reason  for 
the  cancellation  of  a  contract.  A  potential 
alternative  use  of  the  land  may  be  considered  only  if 
there  .s  no  proximate*  noncon tracted  land  suitable  for 
the  use  to  which  it  is  proposed  the  contracted  land  be 
put. 

The  uneconomic  character  of  an  existing 
agricultural  use  shall  likewise  not  be  sufficient 
reason  for  cancellation  of  the  contract.  The 
uneconofiic  character  of  the  existing  use  may  be 
considered  only  if  there  is  no  other  reasonable  or 
comoaraMe  agricultural  use  to  which  the  land  may  be 
put. 

512i3.  Cancellation  fee?  amount;  conditions 
authorising  waiver 

(a)  Prior  to  any  action  by  the  board  or  council 
giving  tentative  approval  to  the  cancellation  of  any 
contradt  the  county  assessor  of  the  county  in  which 
the  I  anci  is  located  shall  determine  the  full  cash  value 
of  the  land  as  though  it  were  free  of  the  contractual 
restriction.  The  assessor  shall  multiply  such  value  by 
the  mosi  recent  county  ratio  announced  pursuant  to 
Section  tfOl  of  the  Revenue  and  Taxation  Code»  and  shall 
certify  the  product  to  the  board  or  council  as  the 
cancellation  valuation  of  the  land  for  the  purpose  of 
determiring  the  cancellation  fee. 
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(b)  Prior  to  glvlnq  tentative  approval  to  the 
canceMatlon  of  any  contract  the  board  or  council  shall 
determine  and  certify  to  the  county  auditor  the  amount 
of  the  canceMatlon  fee  which  the  landowner  must  pay 
the  county  treasurer  as  deferred  taxes  upon 
cancellation.  That  fee  shall  be  an  amount  equal  to  50 
percent  of  the  cancellation  valuation  of  the  property? 
provided*  however,  if  after  the  date  the  contract  was 
initially  entered  into  the  publicly  announced  county 
ratio  of  assessed  to  full  cash  value  is  changed,  the 
percentage  payment  in  this  subdivision  shall  be  changed 
so  no  greater  percentage  of  full  cash  value  will  be 
paid  than  would  have  been  paid  had  there  been  no  change 
in  ratio. 

Rider  C 

(c)  If  th»y  find  that  it  is  in  the  public  interest 
to  do  so  the  board  or  council  may  waive  any  such 
payment  or  any  portion  thereof,  or  may  make  such 
payment  or  a  portion  thereof  contingent  upon  the  future 
use  made  of  the  land  and  its  economic  return  to  the 
landowner  for  a  period  of  time  not  to  exceed  the 
unexpired  period  of  the  contract,  had  it  not  been 
canceled,  provided: 

(1)  The  cancellation  is  caused  by  an  Involuntary 
transfer  or  change  in  the  use  which  may  be  made  of  the 
land  and  the  land  is  not  immediately  suitable,  nor  will 
be  immediately  used,  for  a  purpose  which  produces  a 
greater  economic  return  to  the  owner: 

(2)  The  board  or  council  has  determined  it  is  in 
the  best  interests  of  the  program  to  conserve 
agricultural  land  use  that  such  payment  be  either 
deferred  or  not  required:  and 

(3)  The  waiver  is  approved  by  the  Secretary  of  the 
Resources  Agency. 

(d)  When  deferred  taxes  required  by  this  section 
are  collected,  they  shall  be  transmitted  by  the  county 
treasurer  to  the  State  Controller  and  be  deposited  in 
the  State  General  Fund. 

ARTICLE  6.   EMINENT  DOMAIN  OR  OTHER  ACQUISITION 

51291.   Public   agency  defined;  advice  of  intent  to 
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consider  location?  comments  by  director  of   agriculture 
and  locsl  governing  body;  comoliance 

(a)  fts  used  in  this  section.  Section  51292,  and 
Section  51295  "public  agency"  means  the  state,  or  any 
deoartmcnt  or  agency  thereof,  and  any  county,  city, 
school  cisrict,  or  other  local  public  district,  agency, 
or  entity;  and  "person"  means  any  oerson  authorized  by 
Section  1001  of  the  Civil  Code  to  acquire  property  by 
eminent  domain. 

(b)  Whenever  it  appears  that  land  within  an 
agricultural  preserve  may  be  required  by  a  pubIc  agency 
or  person  for  a  oubl ic  use,  the  the  oubl ic  agency  or 
person  shall  advise  the  Director  of  Agriculture  and  the 
local  governing  body  responsible  for  the  administration 
of  the  preserve  of  the  intention  to  consider  the 
location  of  a  public  improvement  within  the  preserve. 

Within  30  days  thereafter  the  Director  of 
Agriculture  and  the  local  qoverning  body  shall  forward 
to  the  public  agency  or  person  concerned  their  comments 
with  respect  to  the  effect  of  the  location  of  the 
public  imorovement  on  the  land  within  the  agricultural 
preserve  and  such  comments  shall  be  considered  by  the 
public  agency  or  person.  Failure  of  any  public  agency 
or  oerson  to  comply  with  the  requirements  of  this 
section  shall  not  Invalidate  any  action  by  such  agency 
or  person  to  locate  a  public  imorovement  within  an 
agricultural  preserve.  However,  such  failure  by  any 
person  or  any  public  agency  other  than  a  state  agency 
shall  be  admissible  in  evidence  in  any  litigation  for 
the  acquisition  of  such  land  or  involving  the 
allocation  of  funds  or  the  construction  of  the  public 
Improvement.  This  subdivision  does  not  apply  to  the 
erection,  construction,  alteration  or  maintenance  of 
gas,  electric,  water,  or  communication  utility 
facilities  within  an  agricultural  preserve  if  that 
preserve  was  established  after  submission  of  the 
location  of  such  facilities  to  the  city  or  county  for 
review  or  approval. 

51292.   Factors  In  location 

(a)   No   public  agency   or   person   shall  locate  a 

public   improvement  within   an   agricultural   preserve 

based  primarily  on  a  consideration  ot  the  lower  cost  of 

acquiring  land  In  an  agricultural  presreve. 
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(b)  No  public  agency  or  oerson  shall  acquire  orlme 
agricultural  land  covered  under  a  contract  pursuant  to 
this  chapter  for  any  public  Imorovement  if  there  is 
other  land  within  or  outside  the  preserve  on  which  it 
is  reasonably  feasible  to  locate  the  public 
Improvement, 

51293.  Applicability  of  section  relating  to 
factors  in  location 

Section  51292  shall  not  apply  to: 

(al   The   location  or  construction  of  improvements 

where   the    board    or  council    administering    the 

agricultural    preserve  approves   or   agrees   to   the 
location  thereof. 

(b)  The  acquisition  of  easements  within  a  preserve 
by  the  board  or  council  administering  the  preserve. 

(c)  The  location  or  construction  of  any  public 
utility  improvement  which  has  been  approved  by  the 
Public  Utilities  Commission. 

(d)  The  location  or  construction  of  the  following 
types  of  improvements*  which  are  hereby  determined  to 
be  compatible  with  or  to  enhance  land  within  an 
agricultural  preserve: 

(1)  Flood  control  worKSf  including  channel 
rectification  and  atleratlon. 

(2)  Public  worKs  required  for  fish  and  wildlife 
enhancement  and  preservation. 

(3)  Improvements  for  the  primary  benefit  of  the 
lands  within  the  preserve. 

(e)  Improvements  for  which  the  site  or  route  has 
been  specified  by  the  Legislature  in  such  a  manner  as 
to  maKe  it  impossible  to  avoid  the  acquisition  of  land 
under  contract. 

(fl  All  state  highways  on  routes  as  described  in 
Sections  301  to  622,  Inclusive,  of  the  Streets  and 
Highways  Code,  as  said  sections  read  on  October  1, 
1965. 
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(q)  AM  facilities  which  are  part  of  the  State 
Water  Facilities  as  described  In  subdivision  <d)  of 
Section  lZ93k  of  the  Water  Code,  exceot  facilities 
under    oaraqraoh    (6)    of    said    subdivision    (d). 

(h)  Land  uoon  which  condemnation  proceedings  have 
been    commenced    prior    to    October    1,    1965. 


CALIFORNIA    GOVERNMENT    CODE 
Title   7 
Article    10.5.    Open-Soace    Lands 
655()0.       Definitions 

(a)  "Local  ooen-soace  plan"  is  the  open-space 
element  of  a  county  or  city  general  plan  adopted  by  the 
board  or  council,  either  as  the  local  ooen-spacc  plan 
or  as  the  Interim  local  open-space  plan  adopted 
pursuan  •    to    Section    65563. 

(b)  "Open-space  land"  is  any  parcel  or  area  of  land 
or  watei-  which  is  essentially  unimproved  and  devoted  to 
an  open-space  use  as  defined  in  this  section,  and  which 
is  desi'inated  on  a  local,  reqional  or  state  open-space 
plan    as    any    of     the    following: 

(1)  Open  space  for  the  preservation  of  natural 
resource's  Including,  but  not  limited  to,  areas  required 
for  th(!  preservation  of  plant  and  animal  life, 
including  habitat  tor  fish  and  wildlife  species:  areas 
required  for  ecologlc  and  other  scientific  study 
purpose!;*  rivers,  streams,  bays  and  estuaries?  and 
coastal  beaches,  lakeshores,  banks  of  rivers  and 
streams,     and    watershed    lands. 

(2)  Open  space  used  for  the  managed  production  of 
resources,  includlm  but  not  limited  to,  forest  lands, 
ranqeland,  agricultural  lands  and  areas  of  economic 
Importance  for  the  production  of  food  or  fiber;  areas 
required  for  recharge  of  ground  water  basins;  bays, 
estuaries,  marshes,  rivers  and  streams  which  are 
Important  tor  the  management  of  commercial  fisheries; 
and    are;3S   containing    major    mineral    deposits,       including 
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those  In  short  supply. 

(3)  Open  space  for  outdoor  recreation,  including 
but  not  limited  to,  ^reas  of  outstanding  scenic, 
historic  and  cultural  value?  areas  particularly  suited 
for  park  and  recreation  purposes,  including  access  to 
lakeshores,  beaches,  and  rivers  and  streams?  and  areas 
which  serve  as  links  between  major  recreation  and 
open-space  reservations,  including  utility  easements, 
banks  of  rivers  and  streams,  trails,  and  scenic  highway 
corridors. 

(«f)  Ooen  space  for  public  health  and  safety, 
including,  but  not  limited  to,  areas  which  require 
special  management  or  regulation  because  of  hazardous 
or  special  conditions  such  as  earthquake  fault  zones, 
unstable  soil  areas,  flood  plains,  watersheds,  areas 
presenting  high  fire  risks,  areas  required  for  the 
protection  of  water  quality  and  water  reservoirs  and 
areas  required  for  the  protection  and  enhancement  of 
air  qual ity . 

65561.   Legislative  finding  and  declaration 

The  Legislature  finds  and  declares  as  follows: 

(a)  That  the  preservation  of   open-space   land,  as 

defined   in  this  article.  Is  necessary  not  only  for  the 

maintenance  of  the  economy  of  the  state,  but   also  for 

the  assurance  of  the  continued  availability  of  land  for 
the   production  of  food  and  fiber,  for  the  enjoyment  of 

scenic  beauty,   for   recreation   and   for   the   use  of 
natural  resources. 


(c)  That  the  anticipated  Increase  in  the  population 
of  the  state  demands  that  cities,  counties,  and  the 
state  at  the  earliest  possible  date  make  definite  plans 
for  the  preservation  of  valuable  open-soace  land  and 
take  positive  action  to  carry  out  such  plans  by  the 
adoption  and  strict  administration  of  laws,  ordinances, 
rules  and  regulations  as  authorized  by  this  chapter   or 
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by  other  appropriate  methods. 

(d)  That  in  order  to  assure  that  the  Interests  of 
all  its  oeople  are  met  In  the  orderly  growth  and 
development  of  the  state  and  the  preservation  and 
conservation  of  its  resourcest  it  is  necessary  to 
provide  for  the  development  by  the  state*  regional 
agenciest  counties  and  cities,  including  charter 
cities,  of  statewide  coordinated  plans  for  the 
conservation  and  preservation  of  open-space  lands. 

(e)  That  for  these  reasons  this  article  is 
necessary  for  the  promotion  of  the  general  welfare  and 
for  the  Drotection  of  the  public  interest  in  open-space 
land. 

65562.  Intent  of  legislature 

It  is  the  Intent  of  the  Legislature  in  enacting 
this    artlcl e: 

(a)  To  assure  that  cities  and  counties  recognize 
that  opei-space  land  Is  a  limited  and  valuable  resource 
which    must    be    conserved    whenever    possible. 

(b)  To  assure  that  every  city  and  county  will 
prepare  and  carry  out  open-space  plans  which,  alonrj 
with  statp  and  regional  open-soace  plans,  will 
accomplish  the  objectives  of  a  comprehensive  open-space 
program. 

65563.  Local  open-space  plan;  interim  plan, 
con  ten  ts 

On  or-  before  December  31,  1973,  every  city  and 
county  snail  prepare,  adopt  and  submit  to  the  Secretary 
of  the  Resources  Agency  a  local  open-space  plan  for  the 
comprehensive  and  long-range         preservation         and 

conservation         of         open-soace  land  within  its 

Jurisdiction.  Every  city  and  county  shall  by  August 
31,  1972,  prepare,  adopt  and  submit  to  the  Secretary  of 
the  Resources  Agency,  an  interim  ooen-soace  plan,  which 
shall  be  in  effect  until  December  31,  1973,  containing, 
but    not     limited    to,    the    following: 

(a)  The  officially  adopted  goals  and  policies  which 
will  guide  the  preparation  and  Implementation  of  the 
open-space    plan?    and 
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(b)  ft  orogram  for  orderly  comoletion  and  adoption 
of  the  open-soace  plan  by  December  31»  1973,  Including 
a  description  of  the  methods  by  which  open-space 
resources  will  be  inventoried  and  conservation  measures 
determ  ined. 

BSSe*!.       Action    program 

Every  local  open-soace  plan  shall  contain  an  action 
program  consisting  of  specific  programs  which  the 
legislative  body  intends  to  pursue  in  implementing  its 
open-space    plan. 

65566.  Consistency    of    action    with    local    Plan 

Any  action  by  a  county  or  city  by  which  open-soace 
land  or  any  interest  therein  is  acquired  or  disposed  of 
or  its  use  restricted  or  regulated,  whether  or  not 
pursuant  to  this  part,  must  be  consistent  with  the 
local    open-space   plan. 

65567.  Consistency  of  proposed  construction, 
subdivision    or    ordinance    with    local    plan 

No  building  permit  may  be  issued,  no  subdivision 
man  approved,  and  no  open-space  zoning  ordinance 
adopted,  unless  the  proposed  construction,  subdivision 
or  ordinance  is  consistent  with  the  local  open-space 
p  I  an. 

65568.  Partial  Invalidity 

If  any  provision  of  this  article  or  the  application 
thereof  to  any  person  is  held  invalid,  the  remainder  of 
the  article  and  the  application  of  such  provision  to 
other  persons  shall  not  be  affected  thereby. 

65570.  Inventory  of  prime  agricultural  land 
resources*  contents?  rules  and  regulations 
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to*  the  various  types  and  uses  of  orime  agricultural 
land,  the  Identification  of  critical  uses  or  specific 
areas  of  statewide  importancet  and  estimates  of  the 
amounts  of  prime  or  potentially  prime  land  within  each 
city  or  county  that  may  require  preservation. 

(b)  The  Secretary  of  the  Resources  Aqency  may 
estabi  ish,  after  notice  and  hearinq,  rules  and 
regulations,  and  require  reports  from  local  officials 
and  may  '?moloy,  borrow,  or  contract  for  such  staff  or 
other  forms  of  assistance  as  are  reasonably  necessary 
to  carry  out  the  provisions  of  Chapter  3  (commenclnq 
with  Section  lei^fO)  of  Part  1  of  Division  *♦  of  Title  2 
of  this  code.  In  carrying  out  his  duties  under  those 
sectionsi  it  Is  the  intention  of  the  Legislature  that 
the  secretary  shall  consult  with  the  Director  of  the 
Department  of  Agriculture  and  the  Director  of  the  State 
Office  of  Planning  and  Research. 

Chapter  t* .     ZONING  REGULATIONS 

ARTICLE  U.  OPEN-SPACE  ZONING 

6591).   Adoption  of  ordinance 

Ever^  city  and  county  by  Decemer  31,  1973,  shall 
prepare  and  adopt  an  open-space  zoning  ordinance 
consistent  with  the  local  open-soace  plan  adopted 
pursuant  to  Article  10.5  (commencing  with  Section 
65560)  of  Chapter  3  of  this  title. 

65911.   Variances 

Variances  from  the  terms  of  an  open-space  zoning 
ordinance  shall  be  granted  only  when,  because  of 
special  circumstances  applicable  to  the  property. 
Including  size,  shape,  topography,  location  or 
surroundings,  the  strict  application  of  the  zoning 
ordinance  deprives  such  property  of  privileges  enjoyed 
by  other  property  In  the  vicinity  and  under  Identical 
zoning  classification. 

Any  variance  granted  shall  be  subject  to  such 
conditions  as  will  assure  that  the  adjustment  thereby 
authorized  shall  not  constitute  a  grant  of  special 
privileges  inconsistent  with  the  limitations  upon  other 
properties  in  the  vicinity  and  zone  in  which  such 
property  is  situated. 
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This  section  shall  be  literally  and  strictly 
Interpreted  and  enforced  so  as  to  protect  the  interest 
of  the  public  In  the  orderly  qrowth  and  development  of 
cities  and  counties  and  In  the  preservation  and 
conservation  of  open-soace  lands. 

65912.   Leqlslatlve  finding  and  declaration 

The  Legislature  hereby  finds  and  declares  that  this 
article  is  not  intended,  and  shall  not  be  construed,  as 
authorizing  the  city  or  the  county  to  exercise  its 
power  to  adopt,  amend  or  repeal  an  open-space  zoning 
ordinance  in  a  manner  which  will  take  or  damage  private 
property  for  public  use  without  the  payment  of  just 
compensation  therefor.  This  section  is  not  intended  to 
increase  or  decrease  the  rights  of  any  owner  of 
property  under  the  Constitution  of  the  State  of 
California  or  of  the  United  States. 

CALIFORNIA  REVENUE  AND  TAXATION  CODE 
Division  1,  Part  2: 

VALUATION  OF  OPEN-SPACE  LAND 

Article  1.5 

VALUATION  OF  OPEN-SPACE  LAND  SUBJECT 
TO  AN  ENFORCEABLE  RESTRICTION 


'♦22.   Enforceable  restriction 

For  the  purposes  of  this  article  and  within  the 
meaning  of  Article  XXVIII  of  the  State  Constitution, 
"enforceable  restriction"  Is  any  of  the  followingt 

(aJ  A  contract; 

(b)  An  agreement; 

(c>  A  scenic  restriction;  or 

(d»  An  open-space  easement. 

For  the  purposes  of  this  article  no  restriction 
upon  the  use  of  land  other  than  those  enumerated  in 
this  section  shall  be  considered  to  be  an  enforceable 
restriction. 
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i»23.   Factors  considered  In  valuation 

When  valuing  open-soace  land  subject  to  an 
enforceable  restriction,  other  than  land  used  for  the 
production  of  timber  for  commercial  purooses,  the  board 
for  purooses  of  surveys  required  by  Section  1815  of 
this  code  and  the  county  assessor  shall  not  consider 
sales  data  on  lands*  whether  or  not  subject  to  an 
enforceable  restriction,  but  shall  value  such  lands  by 
the  capitalization  of  income  method  In  the  following 
manner  t 

(a)  The  annual  income  to  be  capitalized  shall  be 
determined  as  foIlowsJ 

(1)  Where  sufficient  rental  information  is 
available  the  Income  shall  be  the  fair  rent  which  can 
be  imputad  to  the  land  belnq  valued  based  upon  rent 
actually  received  for  the  land  by  the  owner  and  upon 
typical  ~entals  received  in  the  area  for  similar  lani 
in  similar  use»  where  the  owner  pays  the  property  tax. 
When  the  land  being  valued  Is  actually  encumbered  by  a 
lease*  any  cash  rent  or  its  equivalent  considered  in 
determining  the  fair  rent  of  the  land  shall  be  the 
amount  for  which  the  land  would  be  expected  to  rent 
were  the  rental  payment  to  be  renegotiated  In  the  light 
of  current  conditions  including  applicable  enforceable 
restrl ct ions. 

(2)  Where  sufficient  rental  information  is  not 
available,  the  income  shall  be  that  which  the  land 
being  valued  reasonably  can  be  expected  to  yield  under 
orudent  management  and  subject  to  applicable 
enforceable  restrictions. 

For  the  Purposes  of  this  section  income  shall  be 
determined  in  accordance  with  rules  and  regulations 
Issued  by  the  board  and  with  this  section  and  shall  be 
the  difference  between  revenue  and  expenditures. 
Revenue  shall  be  the  amount  of  money  or  money's  worth. 
Including  any  cash  rent  or  its  equivalent,  which  the 
land  can  be  expected  to  yield  to  an  ownei — operator 
annual  ly  on  the  average  from  any  use  of  the  land 
permitted  under  the  terms  of  the  enforceable 
restriction  including*  but  not  limited  to*  that  from 
the  production  of  salt  and  from  typical  crops  grown  in 
the  area  during  a  typical  rotation  period*  not  to 
exceed   six   years   including  the  tax  year  and  the  next 
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succeeding  five  years.  When  the  land  is  planted  to 
frui t-bear Inq  or  nut-bearing  trees»  vines,  bushes  op 
perennial  plants,  the  revenue  shall  not  be  less  than 
the  land  would  be  expected  to  yield  to  an  owner- 
operator  from  other  typical  crops  grown  in  the  area 
during  a  typical  rotation  period,  not  to  exceed  six 
years  Including  the  tax  year  and  the  next  succeeding 
five  years.  Proceeds  frora  the  sale  of  the  land  being 
valued  shall  not  be  Included  In  the  revenue  from  the 
I  and. 

Expenditures  shall  be  any  outlay  or  average  annual 
allocation  of  money  or  money*s  worth  that  can  be  fairly 
charged  against  the  revenue  expected  to  be  received 
during  the  period  used  In  comouting  such  revenue. 
Those  expenditures  to  be  charged  against  revenue  shall 
be  only  those  which  are  ordinary  and  necessary  In  the 
production  and  maintenance  of  the  revenue  for  the 
period.  Expenditures  shall  not  include  depletion 
charges,  debt  retirement,  interest  on  funds  invested  In 
the  land,  Interest  on  funds  invested  in  trees  and  vines 
valued  as  land  as  provided  by  Section  <»29,  property 
taxes,  corporation  Income  taxes  or  corporation 
franchise  taxes  based  on  Income.  When  the  Income  used 
is  from  operating  the  land  being  valued  or  from 
operating  comparable  land,  amounts  shall  be  excluded 
from  the  income  to  provide  a  fair  return  on  capital 
Investment  In  operating  assets  other  than  the  land,  to 
amortize  depreciable  property,  and  to  fairly  compensate 
the  owner-operator  for  his  operating  and  managing 
services. 

Where  the  land  being  valued  Is  not  capable  of 
producing  Income  or  is  not  used  to  produce  Income  or 
where  sufficient  Information  Is  not  available  by  which 
Income  can  be  determined  as  provided  In  this 
subdivision,  the  board  and  the  assessor  shall  Impute  to 
the  land  a  reasonable  amount  to  be  capitalized  as 
Income. 

(b)  The  capitalization  rate  to  be  used  In  valuing 
land  pursuant  to  this  article  shall  not  be  derived  from 
sales  data  and  shall  be  the  sum  of  three  components: 

(1)  An  Interest  component  to  be  determined  by  the 
board  and  announced  no  later  than  September  1  of  the 
year  preceding  the  assessment  year  and  which  was  the 
yield   rate   for   long-term   United   States   government 
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bonds*  as  most  recently  published  by  the  Federal 
Reserve  Board*  rounded  to  the  nearest  one-quarter  (l//») 
percen  t. 

(2)  A  risk  component  which  shall  be  a  percentage 
determined  on  the  basis  of  the  location  and 
characteristics  of  the  land»  the  crops  to  be  grown 
thereon  and  the  provisions  of  any  lease  or  rental 
agreemenv  to  which  the  land  Is  subject;  and 

(3)  A  component  for  property  taxes  which  shall  be  a 
percentaqe  equal  to  the  estimated  total  tax  rate 
apollcabie  to  the  land  for  the  assessment  year  times 
the  assessment  ratio, 

(c)  "he  value  of  the  land  shall  be  the  quotient  of 
the  Income  determined  as  provided  in  subdivision  (a) 
divided  by  the  capitalization  rate  determined  as 
provided  in  subdivision  (b) , 

(d)  The  ratio  prescribed  in  Section  '♦01  shall  be 
applied  to  the  value  of  the  land  determined  in 
subdivision  (c)  to  obtain  its  assessed  value. 
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2,  Oregon:  The  Oregon  statute  on  agricultural 
land  use  authorires  counties  to  designate  farm  use 
zones  (sec.  215.203).  The  express  policy  of  the 
statute  is  resource  preservation*  with  open  land  in 
agricultural  use  seen  as  a  resource  in  itself  (sec. 
215.2i»3).  To  prevent  overly  restrictive  local 
policies*  the  statute  lists  some  nonfarm  uses  which 
must  be  permitted  by  the  jurisdiction  with  zoning 
authority  (sec.  215.213(1)),  but  others  are 
permissible  subject  to  local  approval  (sec. 
215.253(2)  i(3)). 
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OREGON  STATUTES 


AGRICULTURAL  LAND  USE 


215.203  Adoption  of  zoning  ordinances  establishing 
farm  US5  zones;  "farm  use"  defined.  (II  Zoning 
ordinances  may  be  adopted  under  ORS  215.010  to  215.190 
and  215. '+02  to  215. '♦22  to  zone  designated  areas  of  land 
within  the  county  as  farm  use  zones.  Land  within  such 
zones  si-ial  I  be  used  exclusively  for  farm  use  except  as 
otherwise  provided  in  ORS  215.213.  Farm  use  zones 
shall  be  established  only  when  such  zoning  is 
consistent  with  the  overall  plan  of  development  of  the 
county . 

(2)  (a)  As  used  in  this  section,  "farm  use"  means 
the  current  employment  of  land  Including  that  portion 
of  such  lands  under  buildings  supporting  accepted 
farming  laractices  for  the  purpose  of  obtaining  a  profit 
in  money  by  raising,  harvesting  and  selling  crops  or  by 
the  feeding,  breeding,  management  and  sale  of,  or  the 
produce  of,  iivestocK,  poultry,  fur-bearing  animals  or 
honeybees  or  for  dairying  and  the  sale  of  dairy 
products  or  any  other  agricultural  or  horticultural  use 
or  animil  husbandry  or  any  combination  thereof.  "Farm 
use"  Includes  the  preparation  and  storage  of  the 
products  raised  on  such  land  for  man's  use  and  animal 
use  and  disposal  by  marketing  or  otherwise.  It  does 
not  include  the  use  of  the  land  subject  to  the 
provisions  of  ORS  chapter  321,  or  to  the  construction 
and  use  3f  dwellings  customarily  provided  in  conjuction 
with  the  farm  use. 

(b)  "Current  employment"  of  land  for  farm  use 
includes  (A)  land  subject  to  the  soilbank  provisions  of 
the  Federal  Agricultural  Act  of  1956t  as  amended  (P. 
L.  8'»-5i»0,  70  Stat.  188)?  (B)  land  lying  fallow  for 
one  year  as  a  normal  and  regular  requirement  of  good 
agricultural  husbandry?  and  (C)  land  planted  in 
orchards  or  other  perennials  prior  to  maturity. 

(c)  As  used  in  this  subsection  "accepted  farming 
practice"  means  a  mode  of  operation  that  is  common  to 
farms  of  a  similar  nature,  necessary  for  the  operation 
of  such  farms  to  obtain  a  profit  in  money,  and 
customarily  utilized  In  conjunction  with  farm  use. 
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215.213   Nonfarm      uses      permitted      within      farm  use 

zones*         (1>         The         following         nonfarm      uses      may  be 

estabi  Ished    In    any    area      zoned      under      ORS      215.010  to 
215.190    and    215. '♦02    to    2i5.i»22    for    farm    use: 

(a)  Public    or    orivate   schools. 

(b)  Churches. 

(c)  The  propagation  or  harvestlnq  of  a  forest 
product. 

(d)  Utility  facilities  necessary  for  public 
servlcet  except  commercial  facilities  for  the  purpose 
of  generatlnq  power  for  public  use  by  sale. 

(e)  The  dwellinqs  and  other  buildings  customarily 
provided  in  conjunction  with  farm  use,  referred  to  in 
paragraph  (a)  of  subsection  (2)  of  ORS  215.203. 

(2)  The  following  nonfarm  uses  may  be  established, 
subject  to  the  approval  of  the  governng  body  of  the 
county,  in  any  area  zoned  under  ORS  215.010  to  215.190 
and  215.«t02  to  215. '♦22  for  farm  use: 

(a)  Commercial  activities  that  are  In  conjunction 
with  farm  use. 

(b)  Operations  conducted  for  the  exploration, 
mining  and  processing  of  geothermal  resources  as 
defined  by  subsection  («♦)  of  ORS  522.010,  aggregate  and 
other  mineral  resources  or  other  subsurface  resources. 

(c)  Private  parks,  playgrounds,  hunting  and  fishing 
preserves  and  campgrounds. 

(d)  Parks,  playgrounds  or  community  centers  owned 
and  operated  by  a  governmental  agency  or  a  nonprofit 
community  organization. 

(e)  Gol f  courses. 

(f)  Commercial  utility  facilities  for  the  purpose 
of  generating  power  for  public  use  by  sale. 

(3)  S Ingl e- f am i I y  residential  dwellings,  not 
provided   in   conjunction   with   farm    uset    may    be 
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estabi  Ishedf  subject  to  the  aooroval  of  the  qovernlni 
body  of  the  county,  in  any  area  zoned  under  ORS  215.010 
to  215.190  and  215. ^02  to  215. '♦22  for  farm  use  upon  a 
finding  by  the  governing  body  that  each  such  proposei 
dwe I  I Ing: 

(a)  Is  compatible  with  farm  uses  described  in 
subsection  (2)  of  ORS  215.203  and  is  consistent  with 
the  intent  and  purposes  set  forth  in  ORS  215.2t*3;    and 

(bJ  Does  not  interfere  seriously  with  accepted 
farminq  oracticest  as  defined  in  paragraph  (c)  of 
subsection  (2)  of  ORS  215.203,  on  adjacent  lands 
devoted  1o  farm  use?  and 

(c)  Does  not  materially  alter  the  stability  of  the 
overall  land  use  pattern  of  the  area?  and 

(d)  Is  situated  upon  generally  unsuitable  land  for 
the  production  of  farm  crops  and  livestock,  considering 
the  terrain,  adverse  soil  or  land  conditions,  drainage 
and  floocinq,  vegetation,  location  and  size  of  the 
tract;  ard 

(e)  Complies  with  such  other  conditions  as  the 
qovernino  body  of  the  county  considers  necessary. 

215.2'»3  Agricultural  land  use  policy. 

The  Legislative  Assembly  finds  and  declares  thati 
(1)  Open  land  used  for  aqrlcultural  use  is  an  efficient 
means  of  conserving  natural  resources  that  constitute 
an  important  physical,  social,  aesthetic  and  economic 
asset  to  all  of  the  people  of  this  state,  whether 
living  Jn  rural,  urban  or  metropolitan  areas  of  the 
state. 

(2)  The  preservation  of  a  maximum  amount  of  the 
limited  ?.upply  of  agricultural  land  is  necessary  to  the 
conservation  of  the  state's  economic  resources  and  the 
preservation  of  such  land  In  large  blocks  is  necessary 
in  maintaining  the  agricultural  economy  of  the  state 
and  for  the  assurance  of  adequate,  healthful  and 
nutritious  food  for  the  people  of  this  state  and 
nat  ion . 

(3>  rxoanslon  of  urban  development  Into  rural  areas 
Is  a  matter  of  public  concern  because  of  the 
unnecessary   Increases   In  costs  of  community  services, 


-  301  - 


Oregon 


conflicts  between  farm  and  urban  activities  and  the 
loss  of  open  space  and  natural  beauty  around  urban 
centers  occurring  as  a  result  of  such  exoansion. 

(<♦ )  Exclusive  farm  use  zoning  as  provided  by  law, 
substantially  limits  alternatives  to  the  use  of  rural 
land  and»  with  the  importance  of  rural  lands  to  the 
public,  justifies  incentives  and  privileges  offered  to 
encourage  owners  of  rural  lands  to  hold  such  lands  In 
exclusive  farm  use  zones. 

215.253  Prohibition  against  restrictive  local 
ordinances  affecting  farm  use  zones?  exemotion  for 
exercise  of  governmental  power  to  protect  public 
healtht  safety  and  welfare.  (1)  No  state  agency*  city, 
county  or  political  subdivision  of  this  state  may 
exercise  any  of  its  power  to  enact  local  laws  or 
ordinances  or  impose  restrictions  or  regulations 
affecting  any  farm  use  land  situated  within  an 
exclusive  farm  use  ?one  established  under  ORS  215.203 
in  a  manner  that  would  unreasonably  restrict  or 
regulate  farm  structures  or  that  would  unreasonably 
restrict  or  regulate  accepted  farming  practices  because 
of  noiset  dust,  odor,  or  other  materials  carried  in  the 
air  or  other  conditions  arising  therefrom  if  such 
conditions  do  not  extend  beyond  the  boundaries  of  the 
exclusive  farm  use  zone  within  which  they  are  created 
in  such  manner  as  to  interfere  with  the  use  of  adjacent 
lands.  "Accepted  farming  practice"  as  used  in  this 
subsection  shall  have  the  meaning  set  out  in  ORS 
215.203. 

(2)  Nothing  in  this  section  is  Intended  to  limit  or 
restrict  the  lawful  exercise  by  any  state  agency,  city, 
county  or  political  subdivision  of  its  power  to  protect 
the  health,  safety  and  welfare  of  the  citizens  of  this 
state. 

215.263  Review  of  land  divisions  in  exclusive  farm 
use  zones;  criteria  for  approval:  exemotion  for 
court-ordered  property  dispositions.  (1)  Any  proposed 
division  of  land  included  within  an  exclusive  farm  use 
zone  resulting  in  the  creation  of  one  or  more  parcels 
of  land  of  10  or  more  acres  In  size  may  be  reviewed  and 
approved  or  disapproved  by  the  governing  body  of  the 
county  in  which  such  land  is  situated.  The  governing 
body  of  a  county  by  ordinance  or  regulation  may  require 
such  prior  review  and  approval  for   such   divisions   of 
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land  within  exclusive  farm  use  rones  established  within 
the  county. 

(2)  Any  proposed  division  of  land  included  within 
any  exclusive  farm  use  zone  resulting  in  the  creation 
of  one  or  more  parcels  of  land  of  less  than  10  acres  in 
size  shall  be  reviewed  and  approved  or  disapproved  by 
the  governing  body  of  the  county  within  which  such  land 
is  situated. 

(3)  If  the  governing  body  of  a  county  initiates  a 
review  as  provided  in  subsection  (1)  or  (2)  of  this 
section*  it  shall  not  approve  any  proposed  division  of 
land  unhiss  It  finds  that  the  proposed  division  of  land 
is  in  conformity  with  the  legislative  intent  set  forth 
in  ORS  215.2^3.  («♦)  This  section  shall  not  apply  to 
land  di\/ided  by  lien*  foreclosure  on  court  ordered 
par tl t lonlngt  Including  but  not  limited  to  partitioning 
by  the  state  on  Interstate  succession*  on  to  the 
creation  or  sale  of  cemetery  lots.  If  a  cemetery  is 
within  the  boundaries  designated  for  a  farm  use  zone  at 
the  time  the  zone  is  established. 


-  303 


B.   Siting  Tor  Environmental  Reasons 

1.  Maine:  Title  38»  Article  6»  on  "Site  Location 
of  Develooment ,"  gives  the  state  Environmental 
Improvement  Commission  (now  called  the  Board  of 
Environmental  Protection)  the  power  to  veto  any 
"development  which  may  substantially  affect  the 
environment"  (defined  at  sec.  t+82).  This  gives  the 
state  less  than  comorehens I ve  planning  control,  but  the 
term  is  broadly  enough  defined  that  any  ma)or 
development  is  likely  to  come  under  state  control. 
Application  must  be  made  directly  to  the  state  agency, 
and  that  agency  may  withhold  permission  to  develop  if 
environmental  criteria  are  not  met.  Developments  begun 
without  permission  may  be  enjoined  or  their  removal 
ordered,  together  with  complete  restoration  of  the  area 
to  its  former  condition. 
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Maine  Revised  Statues  Annotated 

Title  38 

CHAPTER  2 

DEPARTMENT  OF  ENVIRONMENTAL  PROTECTION 

Zkl,      Oeoartment 

There  is  created  and  established  a  Department  of 
Environmental  Protection,  hereinafter  called  "the 
deoartmenff  to  protect  and  improve  the  quality  of  our 
natural  environment  and  the  resources  which  constitute 
itt  and  to  enhance  the  public's  opportunity  to  en)oy 
the  environment  by  directing  growth  and  development 
which  will  preserve  for  all  time  an  ecologically  sound 
and  aesthetically  pleasing  environment  to  consist  of  a 
Commissioner  of  Environmental  Protection,  appointed  by 
the  Governor  with  the  advice  and  consent  of  the  Council 
to  serve  a  term  coterminous  with  the  Governor  and  until 
his  successor  is  appointed  and  Qualified,  and  the  Board 
of  Environmental  Protection,  which  is  the  sucessor  of 
the  Environmental  Improvement  Commission. 


Chapter  3 

PROTECTION  AND  IMPROVEMENT  OF  WATERS 

SUBCHAPTER  1 

WATER  IMPROVEMENT  COMMISSION 

ARTICLE  1.   ORGANIZATION  AND  GENERAL  PROVISIONS 

361.   Organization?  compensation?  meetings?  duties 

The  Board  of  Environmental  Protection,  as 
heretofore  established  and  hereinafter  in  this 
subchapter  called  the  "board,"  shall  consist  of  10 
members  apoointed  by  thp  Governor  with  the  advice  and 
consent  of  the  Council,  2  of  whom  shall  represent 
manufacturing  Interests  of  the  State,  2  of  whom  shall 
be  representatives  of  mun Icioa I  1 1 ies,  2  of  whom  shall 
represent  the  public  generally,  2  of  whom  shall 
represent  the  conservation  interests  In  the  State  and  2 
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other  members  knowledgeable  in  matters  relating  to  air 
pollution,  and  the  Commissioner  of  Environmental 
Protection  ex  officio.  The  members  shall  be  aooointed 
for  a  term  of  3  years  and  until  their  successors  are 
appointed  and  duly  qualified. 

The  members  aooointed  by  the  Governor  shall  receive 
$25  per  day  for  their  services  at  meetings  or  hearings 
and  all  members  shall  receive  necessary  traveling 
expenses  for  attending  any  meetings  of  the  board  or  for 
any  other  travel  in  connection  with  the  official 
business  of  the  board  and  under  the  specific  authority 
of  the  board,  which  traveling  expenses  shall  be  paid 
out  of  the  General  Fund. 


The  board  is  authorized  to  establish  and  conduct  a 
continuous  planning  process  in  cooperation  with 
appropriate  federal,  state,  regional  and  municipal 
officers  and  agencies,  consistent  with  the  requirements 
of  the  Federal  Water  Pollution  Control  Act,  as  amended. 


ARTICLE  6.   SITE  LOCATION  OF  DEVELOPMENT 

ttSl.   Findings  and  purpose 

The  Legislature  finds  that  the  economic  and  social 
weilbeing  of  the  citizens  of  the  State  of  Maine  depend 
upon  the  location  of  state,  municipal,  quasi-municipal, 
educational,  charitable,  commercial  and  industrial 
developments  with  respect  to  the  natural  environment  of 
the  State?  that  many  developments  because  of  their  size 
and  nature  are  capable  of  causing  irreparable  damage  to 
the  people  and  the  environment  in  their  surroundings? 
that  the  location  of  such  developments  is  too  important 
to  be  left  only  to  the  determination  of  the  owners  of 
such  developments?  and  that  discretion  must  be  vested 
in  state  authority  to  regulate  the  location  of 
developments  which  may  substantially  affect 
environment. 

The  purpose  of  this  subchapter  is  to  provide  a 
flexible  and  practical  means  by  which  the  State,  acting 
through  the  Environmental  Improvement  Commission,  in 
consultation    with   appropriate   state   agencies,   may 
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exercise  the  Dolice  poHer  of  the  State  to  control  the 
location  of  those  developments  substantially  affecting 
local  environment  in  order  to  insure  that  such 
deve  I  ODinen  ts  will  be  located  in  a  manner  which  will 
have  a  minimal  adverse  Imoact  on  the  natural 
environment  of  their  surroundinqs . 

«»82.   Definitions 

As  used  in  this  subchaotert 

1.  Commission.  "Commission"  means  the 
Environr.ient  a  I  Imorovement  Commission, 

2.  Oevelooment  which  may  substantially  affect  the 
environment.  "Development  which  may  substantially 
affect  the  environment,"  in  this  Article  called 
"deve  I  oijmentf "  means  any  state,  municipal, 
quasi- munic ipal ,  educational,  charitable,  commercial  or 
industrial  development,  including  subdivisions,  but 
excluding  state  highways  and  state  aid  highways,  which 
reaulrer  a  license  from  the  board,  or  which  occupies  a 
land  or  water  area  in  excess  of  20  acres,  or  which 
contemplates  drilling  for  or  excavating  natural 
resources,  on  land  or  under  water,  excluding  borrow 
pits  fcr  sand,  fill  or  gravel,  regulated  by  the 
Department  of  Transportation  and  pits  of  less  than  5 
acres,  or  which  occupies  on  a  single  parcel  a  structure 
or  structures  in  excess  of  a  ground  area  of  60,000 
square  feet. 

3.  Natural  environment  of  a  locality.  "Natural 
environrrent  of  a  locality"  includes  the  character, 
quality  and  uses  of  land,  air  and  waters  in  the  area 
likely  to  be  affected  by  such  development,  and  the 
degree  to  which  such  land,  air  and  waters  are  free  from 
non-naturally  occurring  contamination. 

<♦.  Person.  "Person"  means  any  person,  firm, 
association,  partnership,  corporation,  municipal  or 
other  local  governmental  entity,  quasi-mun Ic  loa I 
entity,  state  agency,  educational  or  charitable 
organization  or  Institution  or  other  legal  entity. 

5.  Subdivision.  A  "subdivision"  Is  the  division 
of  a  parcel  of  land  Into  5  or  more  lots,  any  one  of 
which  Is  less  than  10  acres  In  size.  If  said  lots  make 
UP  an  aggregate  land  area  of  more  than  20  acres  and  are 
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to  be  offered  for  sale  or  lease  to  the   general   public 
during  any  5-year  period. 

i»83.  Notification  required:  commission  action, 
administrative  appeals 

Any  person  intending  to  construct  or  operate  a 
development  shallt  before  commencing  construction  or 
operationf  notify  the  commission  in  writing  of  his 
Intent  and  of  the  nature  and  location  of  such 
development*  together  with  such  information  as  the 
commission  may  by  regulation  require.  The  commission 
shall  within  30  days  of  receipt  of  such  notification, 
either  approve  the  proposed  development,  upon  such 
terms  and  conditions  as  are  appropriate  and  reasonable, 
or  disapprove  the  proposed  development  setting  forth 
the  reasons  therefor  or  schedule  a  hearing  thereon  in 
the  manner  hereinafter  provided. 

Any  person  as  to  whose  development  the  commission 
has  Issued  an  order  without  a  hearing  may  request,  in 
writing,  within  30  days  after  notice,  a  hearing  before 
the  commission.  Such  request  shall  set  forth  in 
detail,  the  findings  and  conclusions  of  the  commission 
to  which  such  person  objects,  the  bases  of  such 
objections  and  the  nature  of  the  relief  requested. 
Upon  receipt  of  such  request,  the  commission  shall 
schedule  and  hold  a  hearing  limited  to  the  matters  set 
forth  in  such  request.  Such  hearing  shall  be  scheduled 
in  accordance  with  section  '♦ft'*. 

'♦8'*.   Hearings*  orders:  construction  suspended 

In  the  event  that  the  commission  determines  to  hold 
a  hearing  on  a  notification  submitted  to  It  pursuant  to 
section  «f83,  it  shall  hold  such  hearing  within  30  days 
of  such  determination,  and  shall  cause  notice  of  the 
date,  time  and  place  thereof  to  be  given  to  the  person 
intending  the  development  and  in  addition  shall  give 
public  notice  thereof  by  causing  such  notice  to  be 
published  In  some  newspaper  of  general  circulation  In 
the  proposed  locality,  or.  If  none.  In  the  state  paper: 
the  date  of  the  first  publication  to  be  at  least  10, 
and  the  last  publication  to  be  at  least  3,  days  before 
the  date  of  the  hearing. 

At  such  hearing  the  commission  shall  solicit  and 
receive  testimony  to  determine  whether  such  development 
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will  in  tact  substantially  affect  the  environment  or 
pose  a  tnreat  to  the  public's  health,  safety  or  general 
welfare.  The  commission  shall  approve  a  development 
proposal  whenever  It  finds  that: 

1.  Financial  capacity.  The  developer  has  the 
financial  capacity  and  technical  ability  to  meet  stat9 
air  and  water  pollution  control  standards,  and  has  mads 
adequate  provision  for  solid  waste  dlsposalt  the 
control  of  offensive  odors,  and  the  securing  and 
maintenance  of  sufficient  and  healthful  water  supplies. 

2.  Traffic  movement.  The  developer  has  made 
adequate  provision  for  traffic  movement  of  all  types 
out  of  or  Into  the  development  area. 

3.  No  adverse  effect  on  the  natural  environment. 
The  developer  has  made  adequate  provision  for  fitting 
the  dev»?lopment  harmoniously  Into  the  existing  natural 
environment  and  that  the  development  will  not  adversely 
affect  e>:lstlng  uses,  scenic  character,  or  natural 
resourcev:  In  the  municipality  or  In  neighboring 
municipal  1 1 les. 

U,  'Jo  I  I  types.  The  proposed  development  will  be 
built  on  soil  types  which  are  suitable  to  the  nature  of 
the  undertaking. 

In  case  of  a  permanently  Installed  power  generating 
facility  of  more  than  1,000  kilowatts  or  a  transmission 
line  carrying  125  kllovolts  or  more  proposed  to  be 
erected  within  this  State  by  an  electrical  company  or 
companies,  the  proposed  development.  In  addition  to 
meeting  Vhe  requirements  of  subsections  1  to  i»,  shall 
also  hjjve  been  approved  by  the  Public  Utilities 
Commission  under  Title  35,  section  13-A. 

At  h€?arings  held  under  this  section  the  burden 
shall  be  upon  the  person  proposing  the  development  to 
affirmatively  demonstrate  to  the  commission  that  each 
of  the  criteria  for  approval  listed  In  the  preceding 
paragraphs  have  been  met,  and  that  the  public's  health, 
safety,  and  general  welfare  will  be  adequately 
protec  ted. 

Within  30  days  after  the  commission  adjourns  any 
hearing  held  under  this  section,  it  shall  make  findings 
of   fact   and   issue   an   order   granting   or    denying 
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permission  to  the  person  proposing  such  development  to 
construct  or  operate  the  same  as  proposedt  or  granting 
such  permission  upon  such  terms  and  conditions  as  the 
commission  may  deem  advisable  to  protect  and  preserve 
the  environment  and  the  public's  health,  safety  and 
genera  I  we  I  fare. 

Any  oerson  who  has  notified  the  commissiont 
pursuant  to  section  *f83»  of  his  intent  to  construct  or 
operate  a  development  shall  immediately  defer  or 
suspend  construction  or  operation  with  respect  to  such 
development  until  the  commission  has  Issued  its  order. 

Any  person  securing  approval  of  the  commission, 
pursuant  to  this  Article,  shall  maintain  the  financial 
capacity  and  technical  ability  to  meet  the  state  air 
and  water  pollution  control  standards  until  he  has 
complied  with  such  standards. 

^♦85.  Failure  to  notify  commission;  hearing: 
Injunction;  orders 

The  commission  may  at  any  time  with  respect  to  any 
person  who  has  commenced  construction  or  operation  of 
any  development  without  having  first  notified  the 
commission  pursuant  to  section  '♦83,  schedule  and 
conduct  a  public  hearing  in  the  manner  provided  by 
section  i^ik    with  respect  to  such  development. 

The  commission  may  request  the  Attorney  General  to 
enjoin  any  person,  who  has  commenced  construction  or 
operation  of  any  development  without  having  first 
notified  the  commission  pursuant  to  section  '♦83,  from 
further  construction  or  operation  pending  such  hearing 
and  order.  Within  30  days  of  such  request  the  Attorney 
General  shall  bring  an  appropriate  civil  action. 

In  the  event  that  the  commission  shall  Issue  an 
order,  denying  a  person  commencing  construction  or 
operation  of  any  development  without  first  having 
notified  the  commission  pursuant  to  section  '♦as, 
permission  to  continue  such  construction  or  operation. 
It  may  further  order  such  person  to  restore  the  area 
affected  by  such  construction  or  operation  to  its 
condition  prior  thereto  or  as  near  as  may  be,  to  the 
satisfaction  of  the  commission. 

'»86.   Enforcement 
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AM  orders  issued  by  the  commission  under  this 
subchapter  shall  be  enforced  by  the  Attorney  General. 
If  comollance  with  any  order  of  the  commission  is  not 
had  within  the  time  period  therein  specified*  the 
commission  shall  immediately  notify  the  Attorney 
General  of  this  fact.  Within  30  days  thereafter  the 
Attorney  General  shall  bring  an  appropriate  civil 
action  designed  to  secure  compliance  with  such  order. 

k67.      Judicial  review 

Any  person  aggrieved  by  any  order  of  the  Ooard  of 
Environmental  Protectiont  pursuant  to  this  Article  may 
within  30  days  after  notice  of  such  order,  appeal 
therefrom  to  the  Supreme  Judicial  Court  pursuant  to  the 
provisions  of  Rule  73(f)  of  the  Maine  Rules  of  Civil 
Procedure.  The  proceedings  shall  not  be  de  novo. 
Review  shall  be  limited  to  the  application,  the  record 
of  any  hearing  before  and  the  order  of  the  board.  The 
court  shall  decide  whether  the  board  acted  regularly 
and  within  the  scope  of  its  authority,  and  whether  the 
order  is  supported  by  substantial  evidence,  and  on  the 
basis  of  such  decision  may  enter  judgment  affirming  or 
nullifying  such  determination. 

k&Q,      AppI icabll ity 

This  Article  shall  not  apply  to  any  development  in 
existence  or  in  possession  of  applicable  state  or  local 
licenses  to  operate  or  under  construction  on  January  1, 
1970  or  to  any  development  the  construction  and 
operation  of  which  has  been  specifically  authorized  by 
the  Legislature  prior  to  May  9,  1970,  or  to  public 
service  corporation  transmission  lines,  except 
transmission  lines  carrying  125  kilovolts  or  more,  nor 
shall  It  apply  to  the  renewal  or  revision  of  leases  of 
parcels  of  land  upon  which  a  structure  or  structures 
have  been  located  as  of  March  15,  1972. 
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2.  Montanai  The  Montana  Utility  Sitinq  Act  of 
1973  (sec.  70-801  et  sea. ) t  set  forth  in  Volume  U  of 
this  study*  is  more  detailed  than  the  Maine  act  in  its 
planning  requirements  but  narrower  in  scope,  being 
limited  to  the  location  of  certain  designated  utility 
facilities.  The  act  is  administered  by  the  state  board 
of  natural  resources  and  conservation,  to  whom  an 
apolication  for  certification  must  be  submitted  at 
least  either  two  years  or  nine  months  (depending  on  the 
class  of  facility  proposed)  before  commencement  of 
construction.  Furthermore,  all  utilities  are  required 
to  furnish  the  board  with  yearly  long-range  plans  for 
construction  and  operation.  Any  resident  of  the  state 
may  bring  an  action  in  mandamus  to  enforce  the  act  if 
he  has  first  brought  the  violation  to  the  attention  of 
the  public  officer  whose  duty  it  is  to  enforce  the  act 
and  that  officer  fails  to  do  so  (sec.   70-819). 
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C.   Waste  Management 

1.  Callfornlat  The  Solid  Waste  Management  and 
Resource  Recovery  Act  of  1972  (Government  Code  sections 
66700  et  seq.)  establishes  a  state  solid  waste 
management  Board  and  a  Council,  the  former  being  in 
ch=»rge  of  actu=5l  planning  and  the  latter  advisory, 
although  both  include  representatives  of  both  the 
public  and  private  sectors.  The  Board  is  charged  with 
developing  state  policies  and  state  standards  for  solid 
waste  management  within  the  statutory  directive  to 
recover  and  recycle  waste  materials.  Each  county  in 
the  state  is  required  to  prepare  a  solid  waste 
management  plan  for  review   by   the   Board, 
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TITLE  7.3   SOLID  HASTE  MANAGEMENT  AND  RESOURCE  RECOVERY 

CHAPTER  1.   GENERAL  PROVISIONS 

ARTICLE  1.   FINDINGS  AND  DECLARATIONS 

66700.  Short  title 

This  title  shall  be  Known  and  cited  as  the 
Nej edi y-Z'berg-Dl Ms  Solid  Waste  Management  and 
Resource  Recovery  Act  of  1972. 

66701.  Legislative  findings  and  declaration 
The  Legislature  find  and  declares  as  followsl 

(a)  The  increasing  volume  and  variety  of  solid 
waste  being  generated  throughout  the  state,  coupled 
with  the  often  inadequate  existing  methods  of  managing 
such  wastes,  are  creating  conditions  which  threaten  the 
public  health*  safety  and  well-being  by  contributing  to 
air,  water,  and  land  oollution,  to  the  production  of 
flies,  rodents,  and  litter,  to  the  waste  of  dwindling 
natural  resources,  and  to  the  general  deterioration  of 
the  environment. 

(b)  The  foregoing  situation  arises  from  the 
interaction  of  a  number  of  factors.  Including  rapid 
population  increase,  decentralized  urban  growth, 
industrial  expansion,  agricultural  changes, 
transportation  improvements,  and  technological 
developments  in  the  manufacturing,  packaging  and 
marketing  of  consumer  products,  which  collectively  are 
placing  olanning,  economic,  and  resource  base 
limitations  upon  the  availability  of  land  for  solid 
waste  disposal. 

(c)  The  traditional  methods  of  solid  waste 
management  in  this  state  directed  largely  to  land 
disposal  may  not  meet  future  requirements  for 
eliminating  environmental  pollution  and  conserving 
natural  resources. 

(d)  Methods  of  solid  waste  management  emphasizing 
source  reduction,  recovery,  conversion,  and  recycling 
of  all  solid  wastes  are  essential  to  the  long-range 
preservation  of  the  health,  safety,  and  well-being  of 
the   publiCf    to    the    economic    productivity    and 
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environmental  quality  of  the  state,  and  to  the 
conservation  oT  the  state's  remaining  natural 
resources. 

66702.  Establishment  and  maintenance  of  state 
program;  purpose 

The  Legislature  therefore  declares  that  it  is  in 
the  public  interest  to  establish  and  maintain  a 
comprehensive  state  solid  waste  management  and  resource 
recovery  pollcyt  the  objective  of  which  will  be  to 
manage  solid  wastes  in  this  state  so  as  to  protect  the 
public  health,  safety,  and  well-being,  to  preserve  the 
environment,  and  to  provide  for  the  maximum 
neut 1  I  izat ion  and  conversion  to  other  uses  of  the 
resources  contained  therein. 

ARTICLE  2.   DEFINITIONS 

66710.  Construction  of  title 

Unless  the  context  otherwise  requires,  the 
definitions  In  this  article  govern  the  construction  of 
this  title. 

66711.  Board 

"Board"  means  the  State  Solid  Haste  Management 
Doard. 

66712.  Council 

"Council"  means  the  State  Waste  Management  and 
Resource  Recovery  Advisory  Council. 

66713.  Department;  operative  date 

"Department"  means  the  State  Department  of  Health. 

This  section  shall  become  operative  on  the  same 
date  as  Reorganization  Plan  No.l  of  1970  becomes 
operat  1  ve. 

6671'*.   Disposal  facility 

"Disposal  facility"  or  "facility"  means  any 
facility  or  location  where  disposal  of  solid  waste 
occurs . 
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66715.  Person 

"Person"  also  Includes  any  city,  county,  district, 
the  state  or  any  aqency  or  department  thereof,  and  the 
United  States  to  the  extent  authorized  by  federal  law 
or  regulation. 

66716.  Processing 

"Processing"  means  the  reduction,  separation, 
recovery,  conversion,  or  recycling  of  solid  waste. 

66717.  Regional  planning  agency 

"Regional  planning  agency"  means  any  of  the 
f o  I  low  ing: 

(1)  An  agency  organized  pursuant  to  Chapter  5 
(commencing  with  Section  6500)  of  Division  7  of  Title 
1. 

(2)  A  regional  planning  district  formed  pursuant  to 
Chapter  2  (commencing  with  Section  65060)  of  Title  7. 

(3)  An  area  planning  commission  formed  pursuant  to 
Article  11  (commencing  with  Section  6550C)  of  Chapter  3 
of  Tit  le  7. 

(*♦)  A  planning  district  formed  p.ursuant  to  Chapter 
5  (commencing  with  Section  66100)  of^Itle  7. 

(5)  Any  agency  established  by  legislative  act  and 
recognized  by  resolution  of  the  Council  on 
Intergovernmental  Relations  as  performing  general 
environmental  and  resources  planning  with  any  region  of 
the  state. 

6671B.   Resource  recovery  program 

"Resource  recovery  program"  means  the  State  Solid 
Waste  Resource  Recovery  Program. 

66719.   Sol  Id  Waste 

"Solid  waste"  means  all  putrescible  and 
nonputresci b I e  solid,  semisolid,  and  liquid  wastes, 
including   garbage,   trash,   refuse»   paper,    rubbish. 
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ashest  Industrial  wastes,  demolition  and  construction 
wastest  abandoned  vehicles  and  parts  thereof,  discarded 
home  and  Industrial  appliances,  manure,  vegetable  or 
animal  solid  and  semisolid  wastes,  and  other  discarded 
solid  and  semisolid  wastes. 

66720.  Solid  waste  disposal 

"Sol  iG  waste  disposal"  or  "disposal"  means  the 
final  deposition  of  solid  wastes  onto  land,  into  the 
atmosphere,  or  into  the  waters  of  the  state. 

66721.  Solid  waste  handling 

"Solid  waste  handling"  or  "handling"  means  the 
collection,  transportation,  storage,  transfer,  or 
processing  of  solid  wastes. 

66722.  State  oo I  ley 

"State  policy"  means  the  state  policy  for  solid 
waste  management  adopted  pursuant  to  Section  66770. 

ARTICLE  3.   POLICY 

66730  Local  responsibility;  state  policy 

It  is  the  intent  of  the  Legislature  that  the 
primary  responsibility  for  adequate  solid  waste 
management  and  planning  shall  rest  with  local 
government,  with  the  state  bearing  primary 
responsibility  for  the  development  and  maintenance  of 
the  state  policy  for  solid  waste  management  and  the 
State  Solid  Waste  Resource  Recovery  Program.  Such 
local  solid  waste  management  and  planning  shall  conform 
to  the  approved  solid  waste  management  plan  prepared 
pursuant  to  Section  667ftO. 

66731.  State  policies,  plans  and  programs 

State  solid  waste  management  and  resource  recovery 
policy  sl-all  consist  of  the  policies,  plans,  and 
programs  established  pursuant  to  Chapter  2  (commencing 
with  Section  66770)  of  this  title. 

66732.  Powers  and  duties 

No  prevision  of   this   title   or   any   ruling   made 
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pursuant    thereto   is   a   limitation   on   any  of   the 
foil owlnqJ 

(a)  The  power  of  a  city,  county,  city  and  county, 
or  district  to  adopt  and  enforce  requlations,  not  in 
conflict  therewith,  imooslng  conditions,  restric i t i ons , 
or  limitations  with  resoect  to  the  handling  or  disposal 
of  sol  id  wastes. 

(b)  The  power  of  any  city,  county,  city  and  county, 
or  district  to  declare,  prohibit,  and  abate  nuisances. 

(c)  The  power  of  the  Attorney  General,  on  the 
request  of  the  board,  the  department,  the  State  Water 
Resources  Control  Board,  a  California  regional  water 
quality  control  board,  or  upon  his  own  motion,  to  bring 
an  action  in  the  name  of  the  people  of  the  State  of 
California  to  enjoin  any  health  hazard,  pollution,  or 
nuisance. 

(d>  The  power  of  any  state  agency  in  the 
enforcement  or  administration  of  any  provision  of  law 
which  It  is  specifically  permitted  or  required  to 
enforceor  administer,  including  the  exercise  by  the 
State  Water  Resources  Control  Board  or  the  California 
regional  water  quality  control  boards  of  any  of  their 
powers  and  duties  pursuant  to  Division  7  (commencing 
with  Section  13000)  of  the  Water  Code. 

(e)  The  right  of  any  person  to  commence  and 
maintain  at  any  time  any  appropriate  action  for  relief 
against  a  nuisance  as  defined  In  the  Civil  Code. 

(f>  The  right  of  any  person  to  dispose  of  Inert, 
nontoxic,  and  Inorganic  solid  waste  as  land  fill  on  his 
own  property. 

(g)  The  right  of  any  person  to  dispose  of  organic 
and  toxic  waste  materials  on  his  own  property  in 
evapor 1 zat ion  ponds  from  which  there  is  no  drainage  or 
seepage. 

(h)  The  right  to  operate  a  disposal  site  found  by 
the  State  Water  Resources  Control  Board  to  be 
adequately  regulated  by  another  governmental  agency 
under  subdivision  (b)  of  Section  l'*020  of  the  Hater 
Code. 


318  - 


Cal i  f ornl a 


ARTICLE  k,       STATE  SOLID  WASTE  MANAGEMENT  80AR0 

667t»0  State  solid  waste  management  board?  operative 
date 

There  Is  In  the  Resources  Aqency  the  State  Solid 
Waste  Mancigement  Board. 

The  beard  shall  consist  of  the  following  members: 

(a)  Ore  member  appointed  by  the  Governor  who  is  at 
the  time  of  his  appointment  a  city  councilman  from  a 
city  having  a  population  of  more  than  250*000  persons 
as  determined  by  the  1970  federal  census. 

(bl  (me  member  appointed  by  the  Governor  who  is  at 
the  time  (f  his  appointment  a  county  supervisor  from  a 
county  ha\'ing  a  population  of  more  that  500*000  persons 
as  determined  by  the  1970  federal  census. 

(c)  (me  representative  of  the  public  appointed  by 
the  Governor,  who  shall  have  specialized  education  and 
experienct  in  environmental  quality  and  pollution 
contro  I  . 

(d)  (  ne  representative  of  the  public  appointed  by 
the  SpeaK<'r  of  the  Assembly*  who  shall  be  a  registered 
civil  enciineer  under  the  laws  of  this  state  and  have 
special lz<d  education  and  experience  in  natural 
resources  conservation  and  resources  recovery. 

(e)  (ne  represenat ive  of  the  public  appointed  by 
the  Senale  Committee  on  Rules,  who  shall  be  a 
registered  civil  engineer  under  the  laws  of  this  state 
and  have  ;:oecali2ed  education  and  experience  in  natural 
conservation  and  natural  resources  recovery. 

11)  Orie  member  appointed  by  the  Governor  from  the 
private  '.sector  of  the  solid  waste  management  industry 
from  Southern  California. 

(g)  Orie  member  appointed  by  the  Governor  from  the 
private  sector  of  the  solid  waste  management  industry 
from  Nortftern  California. 

(h)  Trie  State  Director  of  Health  or  his  deoty  who 
shall  be  n    nonvoting  ex  officio  member. 
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(1)  The  State  Director  of  Agriculture  or  his  deputy 
who  shall  be  a  nonvoting  ex  officio  member. 

())  The  Chief  of  the  Division  of  Mines  and  Geology 
of  the  Oeoartment  of  Conservation  or  his  deputy  who 
shall  be  a  nonvoting  ex  officio  member. 

This  section  shall  become  ooerative  on  the  same 
date  as  Reorganization  Plan  No.  1  of  1970  becomes 
operat  ive. 

667^1.   Terms  of  office?  expiration 

The  term  of  the  voting  members  shall  be  four  yearst 
commencing  on  May  1»  1973  ,  except  that  the  members 
first  appointed  to  the  board  shall  classify  themselves 
by  lot  so  that  the  term  of  two  members  shall  expire  May 
It  1975*  the  term  of  two  members  shall  expire  May  It 
1976i  and  the  term  of  three  members  shall  expire  May  1, 
1977. 

667'*2.   Appointment  of  members:  senate  confirmation 

The  appointments  of  members  to  the  board  made  by 
the  Governor  shall  be  subject  to  confirmation  by  the 
Senate. 

667'»3.   Meetings:  quorum 

The  board  shall  hold  meetings  at  least  monthly  at 
such  times  and  at  such  places  as  shall  be  determined  by 
it.  The  Governor  shall  designate  the  time  and  place 
for  the  first  meeting  of  the  board,  but  in  no  event 
shall  it  be  scheduled  for  a  date  later  than  May  15» 
1973.  Four  members  of  the  board  shall  constitute  a 
quorum  for  the  purpose  of  transacting  any  business  of 
the  board. 

bbJh'**       Chairman*  vice  chairman 

The  board  shall  annually  elect  a  chairman  and  vice 
chairman  from  the  membership  of  the  board. 

667t»5.   Compensation:  expenses?  per  diem 

Each  member  of  the  board  shal I  receive  the 
necessary  traveling  and  other  expenses  incurred  by  him 
in   the   performance   of   his   official   duties   out  of 
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sDproprial  Ions  made  for  the  suooort  of  the  board.  In 
addltiont  each  voting  member  shall  receive  one  hundred 
dollars  (flOO)  for  each  day  attending  meetings  of  the 
board.  When  necessary  the  members  of  the  board  may 
travel  within  or  without  the  state. 

()()7kb.       Chief  executive  officer 

The  board  shall  aoDoInt  a  chief  executive  officer 
who  shall  administer  the  functions  of  the  board. 

Sb7k7,       Personnel;  facilities?  civil  service 

The  board  may  appoint  such  legal  counsel,  clerical 
and  secretarial  employees,  technical  personnel,  and 
other  stcff,  and  acquire  such  facilities,  as  may  be 
necessary,  for  the  performance  of  its  functions.  The 
staff  of  the  board  shall  be  subject  to  the  relevant 
system  and  procedures  of  the  state  civil  service.  The 
provisions  of  the  State  Civil  Service  Act  contained  in 
Part  2  (commencing  with  Section  18500)  of  Division  5  of 
Title  2  shall  apply  to  such  personnel. 

667it8.   Attorney  general 

The  Attorney  General  shall  represent  the  board  and 
the  State  in  litigation  concerning  affairs  of  the  board 
unless  the  Attorney  General  chooses  to  represent 
another  state  agency  which  Is  a  party  to  the  action. 
In  such  case  the  legal  counsel  for  the  board  shall 
represent  the  board.  Sections  llOUl,  llC*?,  and  llOkZ 
of  the  Government  Code  are  not  applicable  to  the  board. 

667i»9.   Conflicts  of  interest 

(a)  No  member  of  the  board  shall  participate  In  any 
board  action  which  involves  himself  or  any  solid  waste 
handler  with  which  he  is  connected  as  a  director, 
officer  or  employee,  or  in  which  he  has  a  direct 
personal  financial  Interest  within  the  meaning  of 
Section  1120  of  the  Government  Code. 

(b)  No  board  member  shall  participate  in  any 
proceedlnc  before  any  agency  as  a  consultant  or  in  any 
other  capccity  on  behalf  of  any  solid  waste  handler. 

(c)  Upon  reqest  of  any  person  or  on  his  own 
initiative  the  Attorney  General  may  file  a  complaint  in 
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the  superior  court  for  the  county  in  which  the  board 
has  Its  princloal  office  alleging  that  a  board  member 
has  knowingly  violated  this  section  and  the  facts  upon 
which  the  atleqatlon  Is  based  and  asking  that  the 
member  be  removed  from  office.  Further  proceedings 
shall  be  in  accordance  as  near  as  may  be  with  rules 
governing  civil  actions.  If  after  trial  the  court 
finds  that  the  board  member  has  knowingly  violated  this 
section  It  shall  pronounce  judgment  that  the  member  be 
removed  from  office. 

ARTICLE  5.   STATE  SOLID  WASTE  MANAGEMENT  AND 
RESOURCE  RECOVERY  ADVISORY  COUNCIL 

66750.  State  solid  waste  management  and  resource 
recovery  advisory  council?  operative  date 

(a)  There  is  In  the  board  the  State  Solid  Waste 
Management  and  Resource  Recovery  Advisory  Council. 
The  council  shall  consist  of  the  following  25  members 
appointed  by  the  Governor  and  confirmed  by  the  Senatet 

(1)  Two  represetat I ves  of  private  solid  waste 
hand  I ers. 

(2)  Two  representatives  of  public  waste  handlers. 

(3)  Two  representatives  of  private  solid  waste 
disposal  facility  operators. 

(*♦)  Two  representatives  of  public  solid  waste 
disposal  taclllty  operators. 

(5)  Six  representatives  of  major  private  solid 
waste  producing  industries,  including  the  glasst  can» 
paoer,  and  chemical  industries. 

(6)  One  local  public  health  officer, 

(7)  Three  representatives  of  the  agriculture  and 
timber  industries. 

(8)  Two  representatives  of  well-established  citizen 
action  solid  waste  resource  recovery  programs. 

(9)  One  county  supervisor. 

(10)  One  city  councilman. 
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(11)  Three  representatives  of  the  public  at  large, 
each  of  whDm  possesses  special  knowledqe  or  experience 
In  solid  waste  ttianaqement  and  resource  recovery,  the 
conservation  of  natural  resources,  or  environmental 
po I lut  ion. 

(b)  Tie  chief  executive  officer  of  the  board,  the 
State  Oirjctor  of  Health,  the  State  Director  of 
Agricultur?,  and  the  Chief  of  the  Division  of  Mines  and 
Geoloqy  or  the  Department  of  Conservation  shall  serve 
as  ex  offi:lo,  nonvoting  members. 

This  section  shall  become  operative  on  the  same 
date  as  Reorganization  Plan  No.  1  of  1970  becomes 
operat  ive. 

66751.   Responslbl it ly  of  council 

The  co'jncil  shall  be  responsible   for   all   of   the 

f o  I  low  ing: 

(a)  Iiiitial  preparation  and  recommendation  to  the 
board,  by  July  1,  197^,  of  the  State  Solid  Waste 
Resource  R  jcovery  Program. 

(b)  Providing  advice  and  assistance  to  the  board  in 
the  development  of  the  State  Policy  for  Solid  Waste 
Management . 

(c)  R'viewinq  and  recommending  to  the  board 
revisions  n  the  resource  recovery  program  and  in  state 
policy  aft^r  adoption. 

(d)  M  )klng  recommen  cat  ions  to  the  board  concerning 
each  local  solid  waste  management  plan  submitted  to  the 
board  for  ;jpproval  pursuant  to  Section  66780. 

(e)  I'rovldinq  advice  and  assistance  to 
cl tlzen-ac • ion  groups,  solid  waste  producing 
industries.  and  public  and  private  solid  waste 
collection  and  disposal  organizations  on  the 
development  and  imp  I emenat ion  of  solid  waste  recycling 
and  resource  recovery  programs. 

(f)  Providing  advice  and  assistance  to  the  board  in 
connection  with  the  study  by  the  board  of  the  nature, 
extent,  ani  method   of   reducing   and   controlling   the 
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litter  oroblem  statewide. 

66752.  Comoensation  of  members;  election  of 
chairman  and  vice  chairman:  staff 

Members  of  the  council  shall  serve  without 
compensation,  but  shall  be  entitled  to  per  diem  and 
reimbursement  for  travel  expenses  Incurred  as  the 
result  of  official  council  business.  A  chairman  and 
vice  chairman  shall  be  elected  annually  from  among  the 
members.  Professional  and  clerical  staff  for  the 
council  shall  be  provided  by  the  board. 

66752.5  Chairman?  compensation 

The  chairman  of  the  council  shall  receive  one 
hundred  dollars  (<SIOO)  for  each  day  attending  meetings 
of  the  council  or  the  board. 

66753.  Termination  of  council 

The  existence  of  the  council  shall  terminate  on 
July  1,  1976. 

CHAPTER   2.   SOLID   WASTE   MANAGEMENT   AND  RESOURCE 
RECOVERY  POLICY 

ARTICLE  1.   STATE  POLICY  FOR  SOLID  WASTE  MANAGEMENT 

66770.  Formulation  and  adoption  of  state  policy  by 
board?  recommendations 

The  board*  not  later  than  January  l,  1975*  shall 
formulate  and  adopt  state  policy  for  solid  waste 
management,  Including  minimum  standards  for  solid  waste 
handling  and  disposal  for  the  protection  of  air,  water, 
and  land  from  pollution,  in  accordance  with  the 
provisions  of  this  article.  The  board  in  adopting 
state  policy  shall  consider  the  recommendations  of  the 
council.  The  board  shall  also  consider  any 
recommendation  of  the  State  Air  Resources  Board  for  the 
prevention  of  air  pollution  and  any  recommendations  of 
the  State  Water  Resources  Control  Hoard  for  the 
prevention  of  water  pollution.  State  policy  adopted  by 
the  board  shall  Include  the  minimum  standards  for  the 
protection  of  the  public  health  submitted  to  the  board 
pursuant  to  Section  ijSao  of  the  Health  and  Safety  Code. 
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66771.  Statewide  standards 

Standards  included  in  the  state  oolicy  for  solid 
waste  management  may  Include  the  locationt  design* 
operation,  maintenance,  and  ultimate  reuse  of  solid 
waste  orocessing  or  diSDosal  facilities,  but  shall  not 
include  asoects  of  solid  waste  handling  or  disposal 
which  are  solely  of  local  concern  and  not  determined  by 
the  board  to  be  of  statewide  concern,  such  as,  but  not 
limited  to,  frequency  of  collections,  means  of 
collection  and  transportation,  level  of  service, 
charges  and  fees,  designation  of  territory  served 
through  franchises,  contracts  or  governmental 
employees,  and  purely  aesthetic  considerations. 

66772.  Review  of  state  policy 

State  policy  for  solid  waste  management  shall  be 
periodically  reviewed  by  the  board  and  may  be  revised 
when  approoriate. 

66773.  Recommenat ions  of  federal,  state  and  local 
agencl es 

During  process  of  formulating  or  revising  state 
policy  for  solid  waste  management,  the  board  shall 
consult  with  and  carefully  evaluate  the  recommendations 
of  the  Conference  of  Local  Health  Officers  and  other 
concerned  federal,  state,  and  local  agencies. 

6677'*.   Public  hearing:  notice 

Prior  to  the  adoption  of  state  oolicy  for  solid 
waste  management,  the  board  shall  hold  a  public  hearing 
respecting  the  adoption  of  such  policy.  At  least  90 
days  in  advance  of  such  hearing  the  board  shall  give 
notice  of  such  hearing  by  publication  pursuant  to 
Section  6061. 

ARTICLE  2.   SOLID  WASTE  MANAGEMENT  PLANS 

66780.  County  plans?  regional  planning  agency? 
submission  to  board 

Each  county.  In  cooperation  with  affected  local 
jurisdictions,  shall  prepare,  subject  to  the  approval 
of  the  plan  by  a  majority  of  the  cities  within  the 
county  which  contain  a  majority  of   the   population   of 
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the  Incorporated  area  of  the  county,  a  comprehensive* 
coordinated  solid  waste  management  plan,  consistent 
Mlth  state  policy  and  any  appropriate  regional  or 
subreglonal  solid  waste  management  plan,  for  all  waste 
disposal  within  the  county  and  for  all  waste 
originating  therein  which  is  to  be  disposed  of  outside 
such  county.  Each  solid  waste  management  plan  shall  be 
submitted  for  review  and  comments  to  the  regional 
Planning  agency  for  the  region  recognized  by  the 
council  on  inter governmena I  relations  prior  to 
submission  to  the  board.  Any  county,  with  the 
agreement  of  a  majority  of  the  cities  within  the  county 
which  contain  a  majority  of  the  population  of  the 
incorporated  area  of  the  county,  may  transfer  the 
responsibility  for  the  preparation  of  such  solid  waste 
management  plan  to  the  regional  planning  agency  for  the 
region  recognized  by  the  Council  on  Intergovernmental 
Pelatlons.  Each  plan  shall  be  submitted  to  the  board 
for  approval  as  to  its  compliance  with  state  policy  by 
January  1,  1976.  Each  such  plan  shall  include  an 
analysis  of  the  economic  feasibility  of  the  plan. 
Where  appropriate  such  plans  may  Include  elements 
providing  for  subreglonal  solid  waste  management 
covering  more  than  one  county  or  parts  thereof.  Such 
plans  shall  not  supersede  plans  of  any  local 
jurisdiction  unless  there  is  agreement  by  all  parties 
concerned. 

66781.  Compliance  with  state  board  plans 

State  offices,  departments,  and  boards  in  carrying 
out  activities  Involving  solid  waste  disposal  shall 
comply  with  solid  waste  management  plans  approved  by 
the  state  board  unless  otherwise  directed  or  authorizei 
by  statute.  In  which  case  they  shall  Indicate  to  the 
board  in  writing  their  authority  for  not  complying  with 
such  p  I  ans. 

66782.  Approval  of  requests  for  state  or  federal 
funds 

To  the  extent  of  its  authority,  the  board  shall  not 
approve  any  request  for  state  or  federal  financial 
assistance  for  any  solid  waste  management  project  not 
In  conformance  with  the  plan  approved  by  the  board. 

66783.  Guidelines  and  technical  assistance 
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The  b^ard  shall  prepare  guidelines  for  solid  waste 
management  plans  and  shall  provide  technical  assistance 
In  the  prsparatlon*  revision  and  Implementation  of 
solid  waste  management  plans. 

ARTICL:   3.   STATE   SOLID   HASTE   RESOURCE  RECOVERY 
PROGRAM 

66785.   Adoption  of  state  program:  elements 

The  board  shall  adopt  by  January  1,  1975,  after 
review,  notice,  public  hearlnqs»  and  modification  by 
the  board  iS  necessary,  the  State  Solid  Waste  Resource 
Recovery  Program  which  shall  be  submitted  to  the  board 
by  the  council  on  July  1,  137f*»  The  program  shall 
Include,  b'jt  is  not  limited  to,  the  following  elements: 

(a)  Guidelines,  criteria,  procedures,  and  financial 
part ic ioat : on  formulas  for  the  initiation  and 
malntenanc*  of  a  major  state-directed  research  and 
development  program,  jointly  with  public  and  private 
entities  ai>d  individuals,  to  develop  technologically 
and  econo'ilca  I  I  y  feasible  systems  for  the  collection, 
reduction,  separation,  recovery,  conversion,  and 
recycling  of  all  solid  wastes,  and  the  environmentally 
safe  disposal  of  nonusable  residues.  Such  research  and 
developmenf  program  shall  be  so  structured  as  to  ensure 
maximum  entitlement  by  the  state  and  its  contractees  of 
all  matching  moneys  available  from  any  federal,  state, 
or  orlvat'?  source,  and  the  program  may  Include  among 
its  basic  objectives  pure  research,  or  the  design, 
construction,  and  testing  of  pilot  eauipment  and 
systems  for  the  processing  of  solid  wastes. 

(b)  So'cial  studies  and  demonstration  projects  on 
the  recov'jry  of  useful  energy  and  resources  from  solid 
wastes,  including  but  not  limited  to,  the  following; 

(1)  Me rhods  of  recovering  resources  and  energy  from 
solid  wast'is,  recommended  uses  of  such  resources  and 
enargy  for  the  local,  state,  national,  or  international 
welfare.  Including  identification  of  potential  markets 
for  such  r jcovered  resources,  and  the  impact  of  the 
distribution  of  such  resources  on  existing  markets. 

(2)  Chjnges  in  current  product  characteristics,  and 
production  and  packaging  practices,  which  would  reduce 
the  amount  of  solid  waste  generated  at  its  source. 
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(3)  Methods  of  collection,  reduction,  separation, 
and  containerization  which  will  encourage  the  more 
efficient  utilization  of  facilities,  and  contribute  to 
more  effective  programs  for  the  reuse  of  solid  wastes. 

(*♦)  The  use  of  state  procurement  to  develop  market 
demand  for  recovered  resources,  with  special  emphasis 
on  maximum  possible  state  use  of  recycled  paper, 

(5)  Recommended  incentives,  including  state  qrants, 
loans,  and  other  assistance,  and  disincentives,  to 
public  agencies  and  private  organizations  and 
individuals,  necessary  to  accelerate  the  reclamation 
and  recycling  of  resources  from  solid  wastes. 

(6)  The  effects  of  existing  public  policies, 
including  subsidies  and  economic  incentives  and 
disincentives,  percentage  depletion  allowances,  capital 
gains  treatment,  and  other  tax  incentives  and 
disincentives,  upon  the  recycling  and  reuse  of  solid 
wastes,  and  the  likely  effects  of  the  modification  or 
elimination  of  such  incentives  and  disincentives  upon 
the  reuse,  recycling,  and  conservation  of  such 
resources. 

17)  The  advantages  and  disadvantages,  and  methods 
of  imposing,  disposal  taxes  on  packaging,  containers, 
vehicles,  and  other  manufactured  goods,  which  charges 
would  reflect  the  cost  of  final  disposal,  the  value  of 
recoverable  components  of  the  item,  and  any  social 
costs  associated  with  the  nonrecycling  or  uncontrolled 
disposal  of  such  Items. 

(c)  State  Pilot  resources  recovery  projects,  at  the 
state  Institution  or  Institutions  where  such  projects 
are  deemed  most  feasible.  Each  project  shall  be 
designed  to  provide  for  the  maximum  possible  reuse  and 
recycling  of  the  solid  wastes  generated  by  the 
Institution.  Based  upon  the  data  developed  during  the 
projects,  this  element  of  the  resource  recovery  program 
may  be  expanded  or  discontinued  by  the  board. 

ARTICLE  *♦.   OTHER  POWERS  AND  DUTIES 

66790.   Board*  other  powers  and  duties 

In  addlton  to  all  other   powers   and   duties   under 
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this  chaptepf  the  board  shallt 

(a)  Conduct  studies  and  investigations  regardlnq 
new  or  Improved  methods  of  solid  waste  handllngt 
disposal  or  reclamation  and  review  and  coordinate  solid 
waste  management  studies  by  other  state  agencies. 

(b)  P-eoare  and  implement  a  statewide  solid  waste 
management  information  storage  and  retrieval  system 
coordinated  with  other  state  Information  systems. 

(c)  Implement  a  public  information  program  to 
provide  Information  to  local  government,  private 
industry,  and  general  maximum  environmental  protection, 
and  effective  reuse  of  waste  products. 

(d)  Rander  technical  assistance  to  state  and  local 
agencies,  local  health  officerst  and  others  in  the 
planning  and  operation  of  solid  waste  programs. 

(e)  Srudy  with  the  advice  and  assistance  of  the 
council  tha  nature,  extent,  and  methods  of  reducing  and 
controllini  the  litter  problem  statewide,  and  report 
Its  conclusions  and  recommendations.  Including  but  not 
limited  to  methods  of  Improving  public  education  and 
Incentives  not  to  litter,  necessary  additional 
I  eqlsl  at  loi->,  and  improved  methods  of  Implementing 
existing  titter  laws,  to  the  Governor  and  Legislature 
not  later  than  January  1,  1975. 

66791.   Financial  assistance  to  local  agencies 

The  Legislature  finds  that  local  agencies,  in  order 
to  effectively  plan  and  purchase  solid  waste  disposal 
facilities  on  a  long-range  basis,  need  financial 
assistance.  The  board  shall  study  alternative  methods 
of  providing  to  local  agencies  for  such  purposes, 
Including,  but  not  limited  to,  revenue  bond  financing, 
with  the  objective  of  developing  self-supporting 
proqrams.  The  board  shall  report  its  findings  and 
r ecommendaf ions  on  such  subject  to  the  Legislature  not 
later  than  July  1*  197'f. 

.  66792.   Annual  report 

The  board  shall  file  an  annual  report  with  the 
Legislature  not  later  than  January  10  of  each  year, 
commencing  in  1975t  stating  the  progress  achieved  under 
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the  programs  established  pursuant  to  this  chapter  and 
containing  recommended  additional  administrative  and 
legislative  actions  necessary  to  implement  the  policies 
and  programs  established  by  this  chapter.  The  report 
submitted  in  1975  shall  include  information  on  the 
financial  Impact  of  the  state  policy  proposed  to  be 
adopted  pursuant  to  Section  66770. 

66793.   State  agency?  federal  acts 

The  board  is  designated  as  the  state  solid  waste 
management  agency  for  all  purposes  stated  in  the 
Federal  Resource  Recovery  Act  of  1970  and  any  other 
federal  act  heretofore  or  hereafter  enacted. 
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D.   State  Purchase  of  Environmentally  Endangered  Lands 

1.  Florida:  Under  the  Land  Conservation  Act  of 
1972  the  State  of  Florida  has  oledged  its  full  faith 
and  credit  in  support  of  bonds  for  the  purchase  of 
"environmentally  endangered  lands,"  defined  to  include 
"environmentally  unique  and  irreplaceable  lands" 
threatened  by  development  or  destruction  by  natural 
forces.  The  governor  and  his  cabinet  are  designated  as 
a  board  with  authority  to  develop  and  execute  a 
comprehensive  plan  for  the  preservation  of  such  lands 
and  to  acquire  the  lands  and  water  areas. 
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FLORIDA  STATUTES  ANNOTATEn 

Title  XVII 

Chapter  259 

LAND  CONSERVATION  ACT  OF  1972 

259.01  Short  Title 

This  chapter  shall  be  known  and  maybe  cited  as  the 
"Land  Conservation  Act  of  1972." 

259.02  Authority:  full  faith  and  credit  bonds 

Pursuant  to  the  provisions  of  11  (a)  Art.  VII  of 
the  state  constitution  and  215. 59»  the  issuance  of 
state  bonds  pledging  the  full  faith  and  credit  of  the 
state  in  the  principal  amount,  including  any 
refinancing,  not  to  exceed  two  hundred  million  dollars 
for  state  capital  projects  for  environmentally 
endangered  lands  and  forty  million  dollars  for  state 
caoital  projects  for  outdoor  recreation  lands  is  hereby 
authorized,  subject  to  the  provisions  of  259.01-259.06. 

259.03  Definitions 

The  following  terms  and  phrases  when  used  in 
259.01-  259.06  shall  have  the  meaning  ascribed  to  them 
in  this  section,  except  where  the  context  clearly 
indicates  a  different  meaningJ 

(1)  "State  caoital  projects  for  environmentally 
endangered  lands"  means  a  state  capital  project,  as 
required  by  11  (a)  of  Art.  VII  of  the  state 
constitution,  which  shall  have  as  its  purpose  the 
conservation  and  protection  of  environmentally  unique 
and  irreplaceable  lands  as  valued  ecological  resources 
of  this  state,  including  without  limitation: 

(a)  Those  areas  of  ecological  significance  the 
development  of  which  by  private  or  public  works  would 
cause  the  deterioration  of  submerged  lands,  inland  or 
coastal  waters,  marshes,  or  wilderness  areas  essential 
to  the  environmental  integrity  of  the  area  or  of 
adjacent  areas; 

(b)  Those  areas  which,  in  the  judgment  of  the  game 
and  fresh  water  fish  commission,  department  of  natural 
resources,   or   department   of   pollution   control,  the 
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develoomenl  oT  which  would  require  a  remedial  public 
works  pro](!Ct  to  limit  or  correct  environmental  damage? 
or 

(c)  Any  beaches  or  beach  areas  within  the  state 
which  have  been  eroded  or  destroyed  by  natural  torces 
or  which  ?re  threatenedt  or  potentially  threatened,  by 
erosion  or  destruction  by  natural  forces. 

(2)  "Slate  capital  project  for  outdoor  recreation 
lands"  mears  a  state  capital  oroject,  as  required  by  11 
(a)  of  Art.  VII  of  the  state  constitution,  which  shall 
be  for  the  purposes  set  out  in  chapter  375. 

(3)  "Eoard"  means  the  governor  and  cabinet,  as  the 
head  of  the  department  of  natural  resources. 

(U)  "Division"  means  the  division  of  bond  finance 
of  the  deocrtment  of  general  services. 

259. 0't  Board:  powers  and  duties 

(1)  Fcr  state  capital  projects  for  environmentally 
endangered  lands: 

(a)  The  board  is  given  the  responsibility, 
authority,  and  power  to  develop  and  execute  a 
comprehensive  plan  to  conserve  and  protect 
environmentally  endangered  lands  in  this  state.  This 
plan  shall  be  kept  current  through  continual 
reevaluatlcn  and  revision. 

(b)  The  board  may  enter  into  contracts  with  the 
government  of  the  United  States  or  any  agency  or 
instrumentality  thereof;  the  state  or  any  county, 
municipality,  district  authority,  or  political 
subdivision;  or  any  private  corporation,  partnership, 
association,  or  person  providing  for  or  relating  to  the 
conservation  or  protection  of  certain  lands  in 
accomplishing  the  purposes  of  259.01-259.06. 

(c)  The  board  is  authorized  to  acquire  lands,  water 
areas,  an'i  related  resources.  The  board  is  authorized 
to  enter  into  contract  for  purchase  and  to  purchase  the 
fee  or  any  lesser  Interest  sufficient  to  meet  the 
purposes  of  259.01-259.06  of  any  environmentally 
endangered  lands  or  outdoor  recreation  lands,  the 
provisions  of  chapter  375  shall  apply. 
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(2)  For  state  capital  projects  for  outdoor 
recreation  lands«  the  provisions  of  chapter  375  shall 
appl y. 

259. C5  Issuance  of  bonds 

(1)  Upon  request  of  the  board*  by  appropriate 
resolution,  the  division  of  bond  finance  from  time  to 
time,  subject  to  the  debt  limitation  provided  herein, 
may  issue  bonds  pledging  the  full  faith  and  credit  of 
the  state  as  shall  be  necessary  to  provide  sufficient 
funds  to  achieve  the  purposes  set  out  in  such  request. 

(2)  The  issuance  of  such  bonds  to  finance  state 
captial  projects  for  environmentally  endangered  lands 
or  outdoor  recreation  lands  is  authorized  in  the 
manner,  and  subject  to  the  limitations,  orovided  by  the 
state  bond  act,  except  as  otherwise  expressly  provided 
herein  . 

259.06  Construction 

The  provision  of  259.01-259.06  shall  be  liberally 
construed  In  a  manner  to  accomplish  the  purpose 
thereo  f . 
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E.   Special  Tax  Concepts 

1.  Alaskat  Alaska  Statutes  title  i*3i  chapter  56, 
contains  SDecial  provisions  concerning  the  taxation  of 
property  used  in  connection  nith  oil  and  gas 
exDl  or  at  io '(t  production,  and  pipeline  transportation. 
The  impending  construction  of  the  Alaska  Pipeline  would 
have  led  to  a  situation  In  which  a  few  cities  on  the 
plnellne  w)uld  be  the  site  of  property  valued  at  more 
than  the  entire  assessed  valuation  of  the  rest  of  the 
state.  Th^  ability  to  tax  this  property  by  means  of 
the  ad  val  >rem  property  tax  would  have  been  an  enormous 
windfall  t)  those  cities,  but  would  have  meant  that  the 
ploeline  produced  little  tax  benefit  to  the  rest  of  the 
state.  Th  !  legislature  in  a  1973  soecial  session 
therefore  jdooted  Sec.  '♦3.56.010  et  seq.,  which  levy  a 
state  tax  of  20  mills  on  such  property  (sec. 
«»3.56.  010(  J)  )  and  allow  municipalities  to  levy  a  tax  on 
those  proDerties  also,  at  the  same  rate  at  which  they 
tax  other  Drooerties  but  with  the  city  tax  base  reduced 
if  the  per  capita  assessed  valuation  of  the  city  Is 
greater  than  225  per  cent  of  the  average  state  oer 
caoita  valuation  (sec.  '♦S.  56.  010  (b-c  )  )  .  This  tax  also 
may  not  produce  a  revenue  greater  than  Si, 000  per   year 
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per  resident  of  the  municipality  (sec.  29  .  53.  Oi^S  (  b)  )  . 
The  municipal  tax  Is  credited  against  the  20-mill  state 
tax  (sec.  '♦3.55.010(b)).  There  is  thus  a  ceiling 
placed  on  municipal  taxes  on  oil  and  gas  properties* 
with  the  state  able  to  tax  above  that  uo  to  a  second 
eel  ling  of  20  mi  I  Is. 

While  the  primary  purpose  of  the  legislation 
appears  to  have  been  to  prevent  a  windfall  to  a  few 
cities,  it  is  obvious  that  this  state  limitation  on  the 
local  property  tax  frees  funds  for  use  in  other 
localities.  Such  a  concept  would  be  useful  in  a  rapid 
growth  situation  by  providing  a  source  of  funds  for 
state  aid  to  cities  expected  to  undergo  rapid  growth 
but  not  yet  in  possession  of  a  large  enough  tax  base  to 
provide  the  needed  facilities.  Alaska  has  In  fact 
incorporated  this  idea  into  a  second  bill»  House  Bill 
No.  2t  adopted  as  Chapter  2,  Eighth  Legislature,  First 
Special  Session*  which  provides  aid  to  communities 
burdened  by  population  growth  due  to  construction  of 
the  Pipeline  (House  Bill  No.   2). 


336  - 


ALASKA    STATUTES 

Title   <f3 

CHAPTER  56.   OIL  AND  GAS  EXPLORATION,  PRODUCTION  AND 
PI(»ELINE  TRANSPORTATION  PROPERTY  TAXES. 

Sec.  »3.56.010.  LEVY  OF  TAX.  (a)  An  annual  tax 
of  20  mill';  is  levied  each  tax  year  beginning  January 
1»  i.97ki  on  the  full  and  true  value  of  taxable  property 
taxable  unJer  this  chapter. 

(b)  A  nunicipality  may  levy  and  collect  a  tax  under 
AS  29.53. ili^S  at  the  rate  of  taxation  that  applies  to 
other  property  taxed  by  the  municipality.  A  tax 
collected  by  a  municipality  as  authorized  by  AS 
29-53. OifS  ;haM  be  credited  against  the  tax  levied 
under  (a)  '»f  this  section  and  shall  be  levied  at  a  rate 
no  higher  than  the  rate  applicable  to  other  property 
taxable  b'  the  municipality.  No  municipality  may 
exempt  from  taxation  property  authorized  to  be  taxed 
under  this  chapter.  Exemptions  shall  be  limited  to 
those  in  AS  29.53.020  and  29.53.025  and  sec.  20  of 
this  chapt.jr. 

(c)  If  the  total  value  of  assessed  property  of  a 
municipali  y  taxing  under  AS  29. 53. 0^*5  fc)  exceeds  the 
product  of  225  per  cent  of  the  average  per  capita 
assessed  'ull  and  true  value  of  property  in  the  state 
(to  be  determined  by  the  department  and  reported  to 
each  municipality  by  January  15  of  each  year) 
multiplied  by  the  number  of  residents  of  the  taxing 
municipality,  the  department  shall  designate  the 
portion  of  the  tax  base  against  which  the  local  tax  may 
be  app I ied  , 

Sec.  f3.56.020.  EXEMPTIONS.  (a)  The  fol lowing 
are  exemp r  from  local  taxes  levied  or  authorized  under 
sec.   10(b'  of  this  chapter. 

(1)  Property  rights  attached  to  or  inherent  in  the 
right  to  explore  for  or  produce  oil  or  gas? 

(2)  oil  or  gas  leases  or  properties,  whether 
producing  or    not: 

(3)  oil  or  gas  in  place* 
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(«♦)  oil  or  gas  oroduced  or  extracted  in  the  statet 

(5)  The  value  of  intangible  drilling  expenses  and 
exploration  expenses? 

(6)  an  interest  in  property  described  in  AS 
«»3. 55.  010(b)  : 

(7)  before  the  construction  commencement  date» 
property  taxed  under  sec.  10(a)  of  this  chapter  which 
is  committed  by  contract  or  other  agreement  for  use  In 
this  state  primarily  for  pipeline  transportation  of  gas 
or  unrefined  oil  or  for  the  production  of  gas  or 
unrefined  oil  to  be  transported  by  that  pipeline? 

(8)  before  the  construction  commencement  date* 
property  taxed  under  sec.  10(a)  of  this  chapter  which 
is  committed  by  contract  or  other  agreement  for  use  in 
this  state  primarily  in  the  operation  or  maintenance  of 
facilities  for  pipeline  transportation  of  gas  or 
unrefined  oilt  or  facilities  for  production  of  gas  or 
unrefined  oil  to  be  transported  by  that  pipeline. 

(b)  In  (a)(2)  of  this  section,  "properties"  means 
mineral  Interests  in  oil  and  gas  and  working  interests, 
royalty  interest,  and  overriding  royalty  interests  in 
oil  and  gas  leases. 

Sec.  *»3.56.030.  IN  PLACE  OF  OTHER  TAXES.  Except 
for  those  taxes  imposed  under  ch.  55  and  ch.  57  of 
this  title,  the  taxes  levied  or  authorized  under  sec. 
10(b)  of  this  chapter  are  in  place  of 

(1)  all  other  ad  valorem  taxes  or  other  taxes 
imoosed  by  a  municipality  on  property  subject  to  tax 
under  this  chapter  or  exempted  from  taxation  by  sec. 
20  of  this  chapter,  and 

(2)  all  other  taxes  imposed  by  a  municipality  on  or 
with  resoect  to  the  property  subject  to  tax  under  this 
chapter  or  exempted  from  taxation  by  sec.  20  of  this 
chapter,  including,  but  not  limited  to, 

(A)  taxes  on  the  retail  sale  or  use  of 
the  property  except  for  the  retail  sales  tax 
on  the  first  $1,000  of  each  sale? 

(B)taxes   on   the   sale   or  use  of  gas  or 
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unrefl'^ed  oil? 

tZ)  taxes  on  the  sale  or  use  of  services 
used  in  or  associated  with  the  prooerty  or  in 
Its  creation,  construction,  maintenance  or 
operation  except  for  the  sales  tax  on  the 
first  51,000  of  each  sale? 

(l)Taxes  on  or  measured  by  gross  or  net 
income  from,  the  oroperty,  including  Income 
from  tie  exploration  for,  production  of,  or 
pipeline  transportation  of  gas  or  unrefined 
oil  or  prooerty;  and 


(')  Any  license,  excise,  fee,  charge  or 
other  tax  on  or  pertaining  to  the  property  or 
servic  »s. 


Sec.   ?.   AS  29.53.025(a)  is  amended  to  read: 

(a)  Municipalities  may  exclude  or  exempt  or 
partially  >xempt  residential  prooerty  from  taxation  by 
ordinance  ratified  by  the  voters  at  a  regular  or 
special  eljction.  An  exclusion  or  exemption  authorized 
by  this  se:tion  may  not  exceed  $10,000  for  any  one 
residence.  Sec.  3.  AS  29.53  is  amended  by  adding  a 
new  sectioi  to  reads 

Sec.   ?9.53.0«»5.   TAX  ON  OIL  ANO  GAS  PRODUCTION  ANO 

PIPELINE   PROPERTY.   (a)   A   municipality   may  levy  and 

collect  taces  on   taxable   property   taxable   under  AS 

<,3.56   onl  /   by  using  one  of  the  methods  set  out  in  (b) 
or  (c)  of  rhis  section. 

(b)  A  municipality  may  levy  and  collect  a  tax  on 
the  full  aod  true  value  of  taxable  property  taxable 
under  AS  i*3,5S  as  valued  by  the  Department  of  Revenue 
at  a  rate  not  to  exceed  that  which  oroduces  an  amount 
of  revenu?  from  the  total  municipal  prooerty  tax 
equivalent  to  «1,000  a  year  for  each  person  residing 
within  its  boundaries. 

(c)  A  municipality  may  levy  and  collect  a  tax  on 
the  full  and  true  value   of   that   portion   of   taxable 
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property  taxable  under  AS  «f3.56  as  assessed  by  the 
Department  of  Revenue  which*  when  combined  with  the 
value  of  property  otherwise  taxable  by  the 
municipality,  does  not  exceed  the  product  of  225  oer 
cent  of  the  average  per  capita  assessed  full  and  true 
value  of  property  in  the  state  multiplied  by  the  number 
of  residents  of  the  taxing  municipality. 

(d)  by  February  1  of  each  assessment  year  a  taxing 
municipality  must  inform  the  Deoartment  of  Revenue 
which  method  of  taxation  the  municipality  will  use. 

(e>  For  purposes  of  this  section,  population  shall 
be  determined  by  the  commissioner  of  community  and 
reqional  affairs  based  on  the  latest  statistics  of  the 
United  States  Bureau  of  the  Census  or  on  other  reliable 
population  data,  and  shall  advise  each  municipality  of 
its  population  as  so  determined  by  January  15  of  each 
year. 

Sec.  <♦.  AS  29.53.050  is  amended  by  adding  a  new 
subsection  to  read: 

(b)  No  municipality,  or  combination  of 
municipalities  occupying  the  same  geographical  area,  in 
whole  or  in  part,  may  levy  taxes  which  will  result  in 
tax  revenues  from  all  sources  exceeding  either  (l) 
$1,000  a  year  for  each  oerson  residing  within  their 
boundaries  or  (2)  when  combined  with  the  value  of 
property  otherwise  taxable  by  the  municipality,  the 
product  of  225  oer  cent  of  the  average  per  caoita 
assessed  full  and  true  value  of  prooerty  in  the  state 
multiplied  by  the  number  of  residents  of  the  taxing 
municipality.  If  two  or  more  municipalities  occupying 
the  same  geographical  area,  in  whole  or  in  part, 
attempt  to  levy  a  tax  the  combined  levy  of  which  would 
result  in  tax  revenues  from  all  sources  exceeding 
either  (1)  $1,000  a  year  for  each  oerson  residing 
within  their  boundaries  or  (2)  when  combined  with  the 
value  of  prooerty  otherwise  taxable  by  the 
municipality,  the  product  of  225  per  cent  of  the 
average  per  capita  assessed  full  and  true  value  of 
property  in  the  state  multiplied  by  the  number  of 
residents  of  the  taxing  municipality,  the  commissioner 
of  community  and  regional  affairs  shall  apportion  the 
lawful  levy  and  equitably  divide  these  revenues  on  the 
basis  of  need,  services  performed  and  other 
considerations  in  the  public  Interest.   For  the  purpose 
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of  this  subsectlont  Dopulatlon  shall  be  determine'1  by 
the  commissioner  of  community  and  regional  affairs 
based  on  the  latest  statistics  of  the  United  States 
Pureau  of  the  Census  or  on  other  reliable  oopulatlon 
data. 

Sec.   Si.   AS  29.53.055  is  amended  to  read: 

Sec.  '.'9.53.055.  NO  LIMITATION  ON  TAXES  TO  PAY 
nONDS.  Thti  limitations  [LIMITATION]  provided  for  in 
sees.  1*5  or  [SEC.]  50  of  this  chapter  do  [DOES]  not 
apply  to  tcixes  levied  or  pledged  to  pay  or  secure  the 
payment  o'  the  principal  and  Interest  on  bonds.  Taxes 
to  pay  or  secure  the  payment  of  principal  and  interest 
on  bonds  mciy  be  levied  without  limitation  as  to  rate  or 
amount . 

Sec.   e.   This  Act  takes  effect  on  January  1,  igz**. 

LAWS  OF  ALASKA 

Chapter  No.  2 

AN  ACT 

Makinq  special  appropriations  to  administer  taxes 
on  property  used  in  the  exploration  for,  production  of» 
or  pipeline  transportation  of  gas  or  unrefined  oil  and 
for  extraordinary  public  service  expenditures?  and 
providing  for  an  effective  date. 

BE  IT  ENACTED  BY  THE  LEGISLATURE  OF  THE  STATE  OF 
ALASKA! 

♦Section  1.  The  sum  of  ?36'*,000  is  appropriated 
from  the  general  fund  to  the  Department  of  Revenue  to 
administer  taxes  on  property  used  in  the  exploration 
fort  production  of,  or  pipeline  transportation  of  gas 
or   unrefined   oil   for  the  fiscal  year  ending  June  30, 

♦Sec.  2.  (a)  The  sum  of  ?5, 000, 000  is 
appropr iatfid  from  the  general  fund  to  the  Department  of 
Community  and  Regional  Affairs  to  assist  cities, 
organized  boroughs  and  the  unorganized  borough  in 
meeting  extraordinary  expenses  for  public  services  for 
the  fiscal  year  ending  June  30,  1974. 
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(b)  The  sum  aoproorlated  under  (a)  of  this  section 
shall  be  disbursed  at  the  direction  of  the  qovernor 
subject  to  the  approval  of  the  Leqlslative  Budget  and 
Audit  Committee  upon  the  standards  and  subject  to  the 
guidelines  provided  in  (c)  of  this  section. 

(c)  Disbursements  under  this  section  are  subject  to 
the  following  standards: 

(1)  A  community  is  eligible  under  this  section 
which  demonstrates  that  the  construction  of  the 
Trans-Alaska  Pipeline  System  or  dislocation  precedent 
to  it  has  causedt  directly  or  indirectly,  a  burden  on 
public  facllitiest  services  and  financial  resources 
Hhichf  considering  other  resources  available  to  the 
community*  is  beyond  the  capability  of  the  community  to 
reasonably  meet;  disbursements  under  this  paragraph 
shall  not  exceed  S20  oer  capita  per  year  except  that 
upon  a  showing  of  emergency,  expenditures  for  public 
facilities  or  improvements  may  be  authorized  In  excess 
of  this  limitation. 

(2)  Population  for  purposes  of  this  subsection 
shall  be  based  upon  the  latest  statistics  of  the  United 
States  Bureau  of  the  Census.  However,  the  Department 
of  Community  and  Regional  Affairs  may  make  revised 
population  estimates  reflecting  growth  attributable  to 
pipeline  construction. 

Sec.  3.  This  Act  takes  effect  on  the  day  after 
its  passage  and  approval  or  on  the  day  it  becomes  law 
without  approval. 
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EnabI inq  Acts 

ft,  Colorado:  The  i97k  session  of  the  Colorado 
General  Assembly  passed  a  wide  variety  of  bills 
atfectlnq  land  use.  Among  them  was  H.n.  103'+»  the 
"Local  Gov'.'rnment  Land  Use  Control  Enabling  Act  of 
1971*,"  The  act  gives  each  local  government  authority  to 
"provide  p  anned  and  orderly  use  of  land  and  protection 
of  the  environment  in  a  manner  consistent  with 
constitutional  rights"  (sec.  106-8-10'*{h)  )  .  That  is, 
the  legls  ature  has  authorized  local  governments  to 
regulate  I  ind  use  to  whatever  extent  the  courts  will 
a  I  tow. 

Adopted  along  with  H.B.  IDS'*  was  H.8.  lOi+l,  the 
"Land  Use  '111  I,"  which  brings  Colorado  into  the  "state 
suoervisorr"  or  "state  control"  camp  with  resoect  to 
land  use,  depending  upon  which  provisions  of  the  bill 
are  stressed.  That  bill,  however,  exempts  many 
important  i:(^sses  of  land  from  its  effect,  including 
all  development  in  lands  already  zoned  for  the  use 
comtempl  at'jd  by  that  development.  H.n,  IDS'*  contains 
no  exemptions  and  thus  allows  local  government  to 
control  land  use  even  where  the  state  lacks   the   power 
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Only      the      most       Important    section   ot    H.B.      IDS'*    is 
reproduced    tiere,    that    on    "Powers    of    Local    Governments." 


-    ^itk 


Co  I orado 


••106-8-10«».  Powers  of  local  governments.  (1) 
Without  limitlnq  or  superseding  any  power  or  authority 
presently  exercised  or  previously  granted,  each  local 
government  within  its  respective  Jurisdiction  has  the 
authority  to  plan  for  and  regulate  the  use  of  land  by: 

(a)  Regulating  development  and  activities  In 
hazardous  areas? 

(b)  Protecting  lands  from  activities  which  would 
cause  immediate  or  foreseeable  material  danger  to 
significant  wildlife  habitat  and  where  an  activity 
would  enda->ger  a  wildlife  specie* 

(c)  Preserving  areas  of  historicat  and 
archae logl :a I  importance: 

(d)  Regulating,  with  respect  to  the  establishment 
of,  roads  on  public  lands  administered  by  the  federal 
government:  this  authority  includes  authority  to 
prohibit,  set  conditions,  or  require  a  permit  for  the 
establishment  of  any  road  authorized  under  the  general 
right-of-way  granted  to  the  public  by  i*3  U.S.C.  932 
(R.S.  21*77)  but  does  not  Include  authority  to 
prohibit,  set  conditions,  or  require  a  permit  for  the 
establishment  of  any  road  authorized  for  mining  claim 
purposes  •>y  30  U.S.C.  21  et  seq.,  or  under  any 
specific  oermit  or  lease  granted  by  the  federal 
government  I 

(e)  Rjgulating  the  location  of  activities  and 
developmenfs  which  may  result  in  signific  ant  changes 
in  populati.on  density? 

(f)  Providing  for  phased  development  of  services 
and  faci  11  Hes: 

Cg)  Rc'iulating  the  use  of  land  on  the  basis  of  the 
Impact  thereof  on  the  community  or  surrounding  areas? 
and 

(h)  Otherwise  planning  for  and  regulating  the  use 
of  land  so  as  to  provide  planned  and  orderly  use  of 
land  and  protection  of  the  environment  In  a  manner 
consistent  with  constitutional  rights." 
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COUNTY    AND    MUNICIPAL   CORDINANCES 
RELATING  TO  POPULATION  GROWTH 

County  Ordinances 

A.   Loudoun  County,  Virginia: 

Loudoun  County  lies  immediately  to  the  west  of  the 
Hashinqton  D.C.  metropolitan  area.  It  is  still 
semi-rural  In  character,  but  has  come  under  Increasinq 
pressure  from  developers.  Population  increased  over 
50V.  between  1960  and  1970.  In  1971,  Levitt,  one  of 
the  nation's  largest  home  builders,  sought  to  build  a 
13, 000-resI dent  planned  community  there,  but  the  County 
Board  of  Supervisors  denied  a  rezoninq  application, 
with  the  rationale  that  the  development  would  cost  the 
county  more  in  Increased  service  demands  than  it  would 
provide  in  revenues.  The  denial  was  challenged  In  the 
state  Circuit  Court  for  Loudoun  County,  but  the  court 
upheld  the  Supervisors,  saying  that  "facilities 
essential  to  public  health,  safety,  and  general  welfare 
are  not  cost-free  and  a  governing  body  may  consider  the 
economic  effect  of  providing  such  Incidentals  to  a 
proposed  rezonlng. . . ." 
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The  considerations  enunciated  by  the  court  were 
taken  ud  by  the  county  and  Incorporated  Into  the 
present  article  12  of  the  Loudoun  County  Zoninq 
Ordinance,  which  In  essence  requires  the  caoltal  cost 
of  all  public  facilities  required  for  a  development  be 
paid  by  the  developer.  To  this  endt  development  is 
allowed  jnder  existing  zoning,  but  no  rezoning 
application  will  be  approved  unless  the  developer  can 
pay  the  "net  public  cost"  of  the  development.  "Public 
cost"  is  the  cost  to  the  county  to  supply  necessary 
public  services  under  existing  zoninq  (sec. 
120»).2.6).  "Net  public  cost"  Is  the  difference  between 
cost  under  existing  zoning  and  that  under  the  proposed 
zoning.  Tius»  the  ordinance  regulates  only  changes  in 
zoning  (se:.  1208.2.7).  "Net  public  cost"  could  In 
theory  bJ  paid  either  in  cash  or  In  dedicated 
facilities  (sec.  I20fi.2.9).  Present  county  proced 
is  to  require  construction  and  dedication  by  th 
developer  of  all  public  facilities  to  serve  the 
development,  with  the  exception  of  schools.  Schools 
are  constrjcted  by  the  county  and  a  charge  Imposed  on 
the  developer.  (A  tax  credit  is  given  the  subsequent 
residents  of  the  development,  to  avoid  double  taxation. 


lure 
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although  this  Is  not  made  explicit  in  the  ordinance.) 
Some  specific  items  to  be  included  in  calculating 
public  cost  are  enmerated  in  the  ordinance  (sec. 
1208.2.6)  but  the  list  is  not  exclusive.  Presumably 
any  item  which  actually  leads  to  a  public  cost  could  be 
Included  in  the  calculation. 

There   has   as   yet   been   no   court   test   oT   the 
ordinance. 
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LOUOOUN  COUNTY   ZONING  ORDINANCE 

Article  12--Amendments 

1201  STATEMENT  OF  PURPOSE  AND  INTENT 

The  Board  finds  that  a  Dortlon  of  the  police  DOwer 
of  the  Commonwealth  has  been  deleqated  to  each  County, 
to  be  exeri;lsed  reasonably  in  determining  the  manner  of 
its  development.  The  Virginia  Leqislature  has  left 
much  tlisci-etion  to  the  County  in  making  such 
determinat  ons,  relying  on  the  local  governing  body's 
knowledge  of  local  conditions  and  the  needs  of  Its 
individual  communities.  Public  necessity,  health, 
safety,  convenience,  general  welfare,  good  zoning 
practice  and  the  aesthetic  values  and  priorities  of  the 
local  cit  zenry  provide  guiding  factors  for  the  Hoard 
of  Supervisors  in  its  quest  to  exercise  its  legislative 
mandate  in  formulating  a  reasonable  policy  of  county 
planning  for  the  general  good  and  welfare. 

Oeveloiiment  pressures  caused  by  a  myriad  of  social 
and  economic  factors  have  brought  many  new  individuals 
and  famines  into  Loudoun  County,  necessitating  the 
provision  of  adiltional  public  schools,  parks, 
recreationii  I  sites,  open  spaces  and  other  facilities 
for  these  r ew  residents.  These  additional  facilities 
require  tre  expenditure  of  additional  public  sector 
funds  and  leriodlc  alteration  of  zoning  patterns.  In 
order  tha  these  additional  facilities  for  the  use  and 
benefit  of  the  new  residents  may  be  provided,  and 
properly  l(cated  and  preserved,  as  the  County  develops; 
and  In  ord< r  that  the  purposes  of  this  ordinance  may  be 
furthered,  and  the  public  necessity,  health,  safety, 
convenience,  and  general  welfare  promoted  by  equitably 
apoortionirg  the  cost  of  providing  the  additional 
facilities  on  the  basis  of  the  additional  needs  created 
by  the  development,  the  following  provisions  of  this 
article  arc  established: 

1203  IMITIATION  OF  AMENDMENTS 

The  Board  of  Supervisors  may  amend  this  ordinance 
by  amendlncj  the  text  thereof,  including  the  text  of  the 
schedules  contained  in  Article  <♦,  or  by  changing  any 
district  boundary  shown  on  the  adopted  zoning  map, 
provided  1hat  proceedings  for  any  amendment  shall  be 
initiated  only  in  the  following  manner: 
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1202.1  Property  Owner  Petition 

ny  the  filing  with  the  Board  of  Suoervisors  of  a 
petition  of  any  owner  or  owners  of  land  proposed  to  be 
rezonedt  which  petition  shall  be  addressed  to  theBoard 
and  shall  be  on  a  standard  form  and  accompanied  by  a 
reasonable  fee  to  be  determined  in  accordance  with  a 
fee  schedule  separately  adopted  by  the  Board  of 
Supervisors.  Application  fees  are  hereby  waived  for 
the  following  applicants: 

a.  Applications  for  a  requested  amendment  from  any 
district  to  an  Historic  Area  district: 

b.  Applications  for  a  requested  amendment  from  any 
district  to  an  A-10  district; 

c.  Apnlicatlons  for  amendmentt  special  exception* 
or  commission  permit  sought  by  the  following 
qovernmental  agencies: 

(1)  Loudoun  County  School  Board; 

(2)  Loudoun  County  Sanitation  Authority; 

(3)  Any  agency,  board  or  division  acting  In  the 
name  of  the  Board  of  Supervisors  of  Loudoun  County. 

1202.2  Board  of  Supervisors  Resolution 

By  the  adoption  by  the  Board  of  Supervisors  of  a 
resolution  of  Intention  to  amend,  which  resolution, 
upon  adoptlont  shall  be  referred  to  the  Planning 
Commission  for  consideration  pursuant  to  IS.l-^^gS  of 
the  Code  of  Virginia  (1950),  as  amended. 

1202.3  Planning  Commission  Resolution 

By  the  adoption  by  the  Planning  Commission  of  a 
resolution  of  Intention  to  propose  an  amendment. 

1203  PUBLIC  HEARING  -  NOTICE 

The  Planning  Commission  shall  hold  a  public  hearing 
on  any  such  petition  or  resolution  as  provided  by 
IS.l-'^gS  of  the  Code  of  Virginia  (1950),  as  amended, 
after  notice  as  required  by  IS.l-t^Sl  of  said  Code. 
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IZQi*  REPORT  BY  PLANNING  COMMISSION  TO  OOftRO  AFTER 
HEARING 

After  the  conclusion  of  the  hearing  provided  for  in 
this  Article*  unless  the  oroceedlngs  are  terminated  as 
provided  herein*  the  Planning  Commission  shall  reoort 
to  the  Board  of  Supervisors  its  recommendation  with 
respect  to  the  proposed  amendment.  Failure  of  the 
Planning  Commission  to  report  to  the  Ooari  within 
ninety  (90)  days  after  the  first  meeting  of  the 
Commission  following  the  date  the  proposed  amendment 
has  been  referred  to  the  Commission  shall  be  deemed 
approval  oy  the  Commission.  In  acting  favorably  with 
respect  to  a  proposed  amendment  Initiated  by  the 
petition  3f  a  property  owner  or  owners,  the  Planning 
Commission  need  not  confine  its  recommendation  to  the 
proposed  amendment  as  set  forth  In  the  petition,  but 
may  reduce  or  enlarge  the  extent  of  land  that  It 
recommends  be  rezoned  or  may  recommend  that  I  and  be 
rezoned  to  a  different  zoning  classification  than  that 
petitioned  for,  if,  the  Commission  is  of  the  opinion 
that  such  -evlslon  Is  in  accord  with  public  necessity, 
convenlenca,  general  welfare  and  good  zoning  practice 
and  Is  In  furtherance  of  the  purposes  of  this  ordinance 
and  Article;  provided  that  before  recommending  an 
enlargement  of  the  extent  of  land  or  a  rezonlng  to  a 
less  restricted  classification  than  was  set  forth  in 
the  petition,  the  Commission  shall  hold  a  further 
hearing  on  the  matter,  pursuant  to  requirements  of 
15.1-if31  5f  the  Code  of  Virginia  (1950),  as  amended. 
No  amendment  to  the  zoning  mao  shall  be  approved  for  a 
change  in  zoning  classification  different  from  that 
applied  fo;'  and  contained  in  the  public  notice  of 
hearing  nor  for  any  land  not  Included  therein  without 
referring  said  change  to  the  Planning  Commission  for 
its  review  and  recommendations  and  oroceedlngs  pursuant 
to  this  Section  and  Section  1203?  provided,  however, 
that  an  amendment  may  be  approved  for  only  a  portion  of 
the  area  proposed  for  rezonlng  in  the  oortlon  rezoned 
Is  accurately  and  sufficiently  delimited  In  the 
approval  action,  or  If  a  oortlon  is  reclassified 
pursuant  to  Section  7'»0. 

1205  LIMITATION  ON  FILING  NEW  PETITION  AFTER 
ORIGINAL  DENIAL 

Upon  the  denial  by  the  Board  of  Supervisors  of   any 
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petition  filed  pursuant  to  Section  1202.1  above*  no  new 
petition  concerning  any  or  all  of  the  same  property 
shall  be  tiled  within  twelve  (12)  months  of  the  date  of 
denl al . 

1206  WITHDRAWAL  OF  PETITIONS 

Any  petition  filed  pursuant  to  Section  1202.1 
above*  may  be  withdrawn  upon  written  request  by  the 
applicant  any  time  prior  to  the  submission  of  any 
public  hearing  notice  for  advertisement;  providedt  that 
if  the  request  for  withdrawal  is  made  after  publication 
of  the  notice  of  hearinq,  and  withdrawal  shall  be  only 
with  the  consent  of  either  the  Planning  Commission  or 
the  Board  of  Supervisors*  whichever  body  has  advertised 
the  hearinq,  and  no  new  petition  concerning  any  or  all 
of  the  same  property  shall  be  filed  within  twelve  (12) 
months  of  the  date  of  action*  unless  the  respective 
body  approving  withdrawal  specifies  that  the  time 
limitation  shall  not  apply. 

1207  POSTING  OF  PROPERTY 

Additional  notice  of  public  hearings  Involving 
zoning  mao  amendments  initiated  pursuant  to  Section 
1202.1  above,  shall  be  provided  by  means  of  signs 
posted  on  the  property  proposed  for  rezoning*  in  the 
manner  orescribed  in  this  Article  and  by  means  of 
written  notice  to  the  owner  or  owners  or  their  agent* 
the  occupants  of  all  abutting  properties  and  property 
or  properties  immediately  across  a  street  or  road  from 
the  property  affected.  Said  written  notice  shall  be 
given  at  least  five  (5)  days  before  the  hearing.  The 
applicant  shall  certify  in  writing  that  notice  was 
given  pursuant  to  this  section  before  a  public  hearing 
may  be  held  on  the  aopllcation*  and  such  certification 
shall  set  forth  the  persons  receiving  said  notice. 

1207.1  Posting  of  Property  -  Planning  Commission 
Hear  ing 

At  least  fifteen  (15)  days  preceeding  the  Planning 
Commission's  public  hearing  on  a  zoning  mao  amendment* 
the  applicant  shall  erect  on  the  property  proposed  to 
be  rezoned*  a  sign  or  signs  furnished  by  the  Zoning 
Administrator  indicating  the  change  prooosed  and  the 
date*  time  and  place  of  the  public  hearing.  The  sign 
shall  be  erected  by  the  applicant  within  ten  (10)   feet 
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of  whatever  boundary  line  of  such  land  abuts  a  public 
road  and  shall  be  so  placed  as  to  be  clearly  visible 
from  the  road  with  the  bottom  of  the  sign  not  less  than 
two  and  one-half  f ee f  above  the  ground.  If  more  than 
one  such  road  abuts  the  property,  then  a  sign  shall  be 
erected  in  the  same  manner  as  above  for  each  such 
abutting  roads.  If  no  public  road  abuts  thereon,  then 
signs  shall  be  erected  in  the  same  manner  as  above  on 
at  least  two  boundaries  of  the  property  abutting  land 
not  owned  by  the  applicant. 

1207.2  Posting  of  Property  -  Board  of  Supervisors 
Hear  inq 

Upon  receipt  of  written  notice  that  a  public 
hearing  has  been  scheduled  before  the  Board  of 
Supervisors*  for  his  zoning  mao  amendment,  the 
applicant  shall  erect,  at  least  fifteen  (15)  days 
preceding  such  hearing,  a  sign  or  signs  furnished  by 
the  Zoning  Administrator  indicating  the  change  proposed 
and  the  date,  time  and  place  of  the  public  hearing. 
Such  sign  or  signs  shall  be  erected  in  the  same  manner 
as  prescribed  in  Section  1207.1  above. 

1207.3  Maintenance  and  Removal  of  Signs 

Any  sian  erected  in  compliance  with  this  article 
shall  be  maintained  at  all  times  by  the  applicant  up  to 
the  tme  of  the  hearing  and  it  shall  be  the  duty  of  the 
applicant  at  the  hearing  to  prove  by  affidavit  that  he 
has  fully  complied  with  the  requirements  of  this 
section  and  has  continuously  maintained  the  sign  or 
siqns  up  to  the  time  of  the  hearing.  It  shall  be 
unlawful  for  any  person,  except  the  applicant  or  the 
Zoning  Administrator  or  an  authorized  agent  of  either, 
to  remove  or  tamper  with  any  sign  furnished  during  the 
period  it  is  required  to  be  maintained  under  this 
section.  All  signs  erected  under  this  article  shall  be 
removed  by  the  applicant  within  fifteen  (15)  days 
following  the  public  hearing  for  which  it  was  erected. 

1203  MATTERS  TO  BE  CONSIDERED  IN  REVIEWING  PROPOSED 
AMENDMENTS 

Proposed  amendments  shall  be  considered  with 
reasonable  consideration  for  the  existing  use  and 
character  of  the  property,  the  suitability  of  the 
property   for   various   uses,   the   trends  of  growth  or 
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change,  the  current  and  future  requirements  of  the 
county  as  to  land  for  various  purooses  as  determined  by 
population  and  economic  studies  and  other  studies,  the 
transportation  requirements  of  the  community,  and  the 
county,  and  the  requirements  for  schools,  parks, 
playqrounds,  recreation  areas,  and  other  public 
services:  for  the  conservation  of  natural  resources? 
and  preservation  of  flood  plains  and  for  the 
conservation  of  properties  and  their  values  and  the 
encouragement  of  the  most  appropriate  use  of  land 
throughout  the  county.  These  considerations  shall 
Include,  but  shall  not  be  limited  to,  timing  of 
development,  relation  of  development  to  major  roads, 
relation  of  development  to  utilities  and  public 
facilities,  and  the  net  public  costs  of  the 
deve  I  opment . 


1208.1  Timing  of  Development 


120fl.2  Granting  Amendments?  Requirements 

The  Board  shall  determine  that  the  following 
requirements  are  met,  or  be  assured  that  they  will  be 
met.  In  acting  upon  a  petition  to  chanqe  the  zoning 
boundaries  or  classification  of  property  on  the  zoning 
mao} 

1208.2.1  Relation  to  major  roads.  Except  as 
otherwise  specifically  provided  herein,  parcels  which 
are  the  subject  of  requests  for  chanqes  of  zoning 
classification   shall   be   so   located   with  respect  to 
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arterial  or  collector  roads  as  to  provide  direct  access 
to  such  parcel  without  creation  Increased  traffic  alonq 
minor  streets  in  residential  neighborhoods  outside  the 
district.  Neither  enlargement  nor  extension  of  such 
arterial  or  collector  roads  shall  be  required  in  a 
manner,  formt  character,  location,  degree,  scale,  or  at 
such  time,  as  would  result  in  a  higher  net  public  cost 
than  would  development  and  forms  generally  permitted 
under  existing  zoning  on  the  parcel  or  parcels  which 
are  the  subject  of  the  petition. 

1208.2.2  Relation  to  utilities.  Except  as 
otherwise  specitlcally  provided  herein,  districts  shall 
be  so  located  in  relation  to  sanitary  sewers*  water 
lines,  storm  and  drainage  systems  and  other  utilities 
systems  and  installations,  that  neither  enlargement  nor 
extension  of  such  system  will  be  required  in  a  manner, 
form,  character,  location,  degree,  scale,  or  at  such 
time,  as  would  result  in  a  higher  net  public  cost  than 
would  development  in  forms  generally  permitted  under 
existing  zoning  on  the  parcel  or  parcels  which  are  the 
subject  of  the  zoning  petition. 

1208.2.3  Relation  to  public  facilities.  Except  as 
otherwise  specifically  provided  herein,  districts  shall 
be  so  located,  designed  and  scaled  with  respect  to 
necessary  oubllc  facilities,  includng  in  the  case  of 
development  of  a  residential  character,  public  schools, 
parks,  recreational  sites,  open  spaces  and  other 
facilities,  that  the  net  public  cost  is  not  greater 
than  the  public  cost  as  would  result  under  the  existing 
zoning  of  the  parcel. 

1208.2.'*  Additional  public  facilities.  Except  as 
otherwise  specifically  provided  herein,  the  zoning 
classification  of  parcels  which  are  the  subject  of 
requests  for  changes  of  their  classifications,  shall 
not  be  changed  if  development,  as  would  be  permitted 
under  the  new  classification,  would  create  the  need  or 
necessity  for  additional  public  facilities,  including, 
in  the  case  of  development  of  a  residential  character, 
public  schools,  parks,  recreational  sites,  open  spaces 
and  other  facilities,  and  the  net  public  costs  would  be 
greater  than  the  public  costs  for  the  public  facilities 
necessitated  by  development  as  permitted  under  the 
existing  zoning  of  the  parcel. 

1208.2.5    Provisions    for    meeting   requirements 
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relative  to  major  roads*  utilities,  and  public 
facilities.  In  cases  of  petitions  which  do  not  meet 
the  requirements  of  Section  1208.2.1,  Section  1208.2.2, 
Section  1208.2.3  and/or  Section  1208.2. «♦  herein,  the 
petitioners  may: 


1.  Provide,  where  necessary,  to  protect  against 
danger  and  congestion  in  travel  and  transportation,  for 
the  enlargement  or  extension  of  arterial  or  collector 
roads  to  serve  the  development; 

2.  Provide,  where  necessary,  sanitary  sewers, 
water  lines,  storm  and  surface  drainage  systems,  and 
other  utility  systems  and  Installations  including 
street  lights  and  signs,  or  for  the  enlargement  or 
improvement  of  existing  systems  and/or  installations, 
to  serve  the  development: 

3.  Provide,  in  the  case  of  developnent  of  a  resi- 
dential character,  private  parks,  recreational  sites 
and  open  spaces  for  the  use  and  benefit  of  the 
residents  of  the  development,  which  are  approved  by 
appropriate  public  agencies  and  the  Board  as  providing 
necessary  facilities  for  the  health,  safety,  public 
welfare,  and  general  good  of  the  residents  of  the 
development;  the  facilities  as  set  forth  in  this 
subsection  shall  be  maintained  by  the  developer  or  a 
corporation,  organization  or  association  of  the 
residents  of  the  development  and  not  at  public  expense; 

h»  Provide,  in  the  casp  of  developwent  of  a  resi- 
dential character,  for  the  construction  of  new 
facilities,  or  for  the  expansion  of  existing 
facilities,  which  are  acceptable  to  appropriate  public 
agencies  and  the  Board  for  use  as  schools  for  the 
children  of  the  residents  ot  the  deve 1 oomen t ;  or  as  an 
alternative  to  make  provisions  acceptable  to  the  Board 
compensating  for  any  additional  net  public  costs  as 
such  are  related  solely  to  public  schools  to  serve  the 
children  of  the  residents  of  the  development;  or 

b.  Make  provisions  acceptable  to  the  Board  for 
compensating  for  any  additional  net  public  costs  which 
Mould  be  made  necessary  by  such  development,  location 
or  establishment  of  a  district  as  oroposed  in  the 
particular  petition. 
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Approval  of  provision  (a)  or  (b)  above  by  the  Board 
shall  consititute  compliance  with  requirements  of 
Section  1208.2.1,  Section  1208.2.2.  Section  1208.2.3, 
and  Section  1208.2.'*  herein,  either  individually  or 
col  I ecti vel y. 

1208.2.6  Public  cost,  defined.  Public  cost  is 
capital  outlay  (and  resulting  debt  service  charges) 
attributable  to  zoning  under  a  particular 
classification.  The  term  capita!  outlay  shall  consist 
of  the  capital  cost  to  the  County  to  supply  the 
necessary  public  facilities  to  serve  new  County 
residents  and  their  children  calculated  to  be  brought 
into  the  County  if  the  zoning  petition  under 
consideration  is  granted  by  the  Roard.  Population 
increase  calculations  shall  be  based  upon  the  number  of 
dwelling  units  (by  type  of  dwelling  unit)  planned  by 
the  developer,  multloled  by  the  product  of  the  County's 
average  number  of  persons  per  household  as  enumerated 
in  the  most  recent  census  times  the  factors  listed 
below  concerning  the  number  of  persons  per  household 
and  number  of  children  ages  6  through  18  per  household. 

FACTORS  -  AVERAGE  NUMBER  OF  PERSONS  PER  HOUSEHOLD 

Single  family  detached  dwelling  units  -  1  3.53 

Single  family  attached  dwelling  units  -  .85  3.0 
Garden  apartment  units  -  less  than  3 

stories       -  .62  2.2 

High-rise  apartment  dwelling  units     -  .57  2.0 


FACTORS  -  AVERAGE  SCHOOL  AGE  CHILDREN  (AGES  6 
THROUGH  18)  PER  HOUSEHOLD 

Single  family  detached  dwelling  -  .39  l.** 

Single  family  attached  dwelling  -  .1«+  .U9 
Garden  apartment  units  -  3  stories 

or  less  -  .04  .15 

High-rise  apartment  dwelling  units  -  .02  .07 

Public  facilities  to  be  included  in  public  cost 
calculations  shall  Include:  school  buildings,  school 
lot  Improvements,  land  for  school  sites,  off-site 
public  road  improvements  necessitated  by  the 
development,  parks,  recreational  sites,  open  spaces  and 
other  facilities  for  the  use  and  benefit  of  the  residents 
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of  the  deve I ooment f  and  sanitary  sewerst  water  lines* 
storm  and  dralnaqe  systems,  and  other  utility  systeiis 
and  installations,  includng  street  lights  and  signs, 
serving  the  develooment.  Public  cost  must  be  a 
positive  integer. 

Caoltal  outlay  for  per  public  school  construction 
cost  shall  be  based  uoon:  total  cost  of  a  high  school 
plus  total  cost  of  an  elementary  school  divided  by  the 
total  design  capacity  (pupils).  These  figures  shall  be 
derived  from  the  Loudoun  County  School  Board's  most 
recent  actual  experience  In  school  construction, 

1208.2.7  Net  public  cost,  defined.  Net  public  cost 
sh^N  be  construed  to  be  the  difference  between  public 
cost  attributed  to  the  proposed  development  and  the 
public  cost  which  would  have  occurred  were  the  parcel 
or  parcels  In  question  developed  under  existing  zoning 
prov  Is  Ions. 

1208.2.8  Determinations  of  public  cost  and  net 
publ Ic  cost . 

Determinations  of  public  cost  and  net  public  cost 
shall  be  made  by  the  Board  of  Supervisors,  or,  uoon  Its 
own  motion  or  at  the  request  of  the  petitioners,  by 
three  qualified  experts,  two  of  whom  would  be  appointed 
by  the  Board  of  Supervisors  and  one  of  whom  would  be 
appointed  by  the  petitioners.  Expenses  Involved  In 
making  such  determination  as  may  be  required  shall  be 
paid  by  petitioners. 

1208.2.9  Methods  of  compensation  for  net  public 
costs.  Methods  of  compensation  for  added  net  public 
cost  roust  be  approved  by  the  Board  of  Supervisors  prior 
to  approvai  of  final  development  plans.  Provisions  of 
private  facilities,  or  compensation,  shall  occur 
according  to  a  reasonable  schedule  approved  by  the 
Board  of  Supervisors.  Said  schedule  shall  reflect  the 
impact  of  the  development  over  time  and  provide  for  the 
timely  acquisition  of  land  and  construction  of 
buildings  and  other  facilities  by  the  County  or  the 
developer,  a  s  the  case  may  be,  designed  to  serve  the 
residents  of  the  development,  which  Is  the  subject  of 
the  petition,  as  required  In  the  opinion  of  the  Board 
to  promote  the  public  welfare  and  general  good. 

1208.2.10  Expenditures  of  escrowed  funds  by  Board. 
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Moneys  received  by  the  County  for  compensation  for 
added  net  public  costs  shall  be  placed  in  a  special 
trustee  account  with  the  members  of  the  Board  of 
Supervisors  as  trustees  of  said  fund»  to  be  used  solely 
for  the  acquisition*  construction,  enlargement,  or 
development  of  additional  public  schools,  land  for 
school  sites,  school  lot  improvements,  parKs, 
recreational  sites,  open  spaces,  sanitary  sewers,  water 
lines,  storm  and  surface  draining  systems,  other 
utility   systems   and   installations,   including  street 

signs,  and  lights,  roads,  and  other  public  facilities, 
to  serve  the  residents  of  the  development  and  their 
children.  Said  special  account  shall  be  administered 
by  the  Board  of  Supervisors,  as  trustees  ,  and  shall  be 
subject  to  investment  or  expenditure  by  the  Board  of 
Supervisors  in  Its  absolute  discretion  solely  for  the 
purposes  provided  herein,  both  as  the  principal  and 
Interest. 

1209  CHANGE    IN    COMPREHENSIVE    PLAN    -    ADOPTED 

At  such  time  as  the  Comprehensive  Plan  may  be 
amended  and  officially  adopted,  either  as  part  of  the 
five  (5)  year  review  oerlod,  or  during  Interim  periods, 
the  Planning  Commission  shall  preoare  recommendations 
for  corresponding  amendments  to  the  Zoning  Ordinance, 
If  such  amendments  are  made  necessary  by  the  character 
of  amendments  or  changes  in  the  Compprehens Ive  Plan. 

1210  ANNUAL  SUBSCRIPTION  TO  PLANNING  AND  ZONING 
DOCUMENTS 

If  any  person  shall  pay  to  the  Treasurer  of  Loudoun 
County  the  sum  of  forty  dollars  (  ^O )  to  cover 
administrative  and  postal  costs,  the  Director  of  the 
Department  of  Planning  and  Zoning  shall  cause  to  be 
mailed  to  said  person,  at  least  once  monthly  for  a 
period  of  one  year,  such  documents  as  are  prepared  by 
the  Department  of  Planning  and  Zoning  relative  to 
public  hearings  held  by  the  Planning  Commission. 
minutes,  and  departmental  staff  reports.  If  any, 
dealing  with  applications  before  the  Commission. 

APPENDIX  I 

Section  1208.2.9  of  the  Zoning  Ordinance  of  Loudoun 
County      states,       in    part,    that    "methods  of    compensation 
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for  added  net  public  cost  must  be  approved  by  the  Board 
of  Supervisors  prior  to  approval  of  final  development 
plans.  Provision  of  private  facilities»  or 
compensation,  shall  occur  according  to  a  reasonable 
schedule  approved  by  the  Board  of  Supervisors  .  .  . " 
The  following  schedule*  or  formula  approach  to  the 
requirements  of  Section  1208  of  the  Ordinance 
represents  the  recommended  method  of  determining  net 
publ ic  cost: 

1.  Determine  1972  construction  costs  for 
elementary,  middle,  and  senior  high  schools.  This 
figure  has  been  computed  by  the  School  Board  and  is 
contained  in  Appendix  II. 

a.   Obtain  costs  with  and  without  land  costs. 

2.  Determine  per  student  costs.  This  is  obtained 
by  dividing  CI)  by  the  total  capacity  of  the  schools  - 
elementary  school  500,  middle  school  1050,  high  school 
1325,   The  divisor  is  2875. 

3.  Determine  cost  per  pupil  over  15  years  at  57.. 
This  involves  multiplying  the  1972  cost  by  a  factor  of 
l.i*2  (if  the  interest  rate  is  higher,  this  factor  will 
increase.) 

*♦.  Compute  the  total  pupils  resulting  from  the 
deve  lopment . 

5.  Subtract  the  number  of  pupils  allowable  under 
existing  zoning.  This  results  In  the  net  pupils  for 
which  payment  must  be  made. 

6.  Determine  capital  costs  for  the  development. 
Multiply  the  net  pupils  (#5)  times  the  15  year  per 
pupl I  cost  (#3) . 

7.  Determine  the  accumulated  capital  reserve. 
This  is  the  elabor^ited  formula  which  gives  credit  for 
15X  of  the  community  revenue  over  a  15  year  period 
Included  as  a  5'/.  price  Increase  factor  and  per  year 
adjustment  for  reassessments  on  a  6-year  basis.  The 
term  "community  revenue"  shall  include  no  more  than  15Z 
of  all  tax  revenue  generated  by  added  commercially 
and/or   Industrially   classified   properties  created  by 
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8.  Determine  net  public  costs.  Subtract  the  total 
accumulated  caoltal  reserve  from  the  total  planned 
community  capital  costs  -  i»7)     minus  (#6). 

9.  Determine  net  public  costs  per  pupil  by 
dlvldinq  net  public  cost  by  total  pupils  generated  by 
the  development  proposal. 

10.  Determine  per  unit  contribution  by  multiplying 
the  net  per  pupll  cost  times  the  ratio  applied  to  the 
dwelling  involved.  The  student/dwelling  unit  ratio,  as 
contained  in  Section  1208.2.6  "Factors  -  Average  School 
Age  Children  (ages  6  through  18)  Per  Household,"  is 
hereby  recommended  to  be  adjusted  to  read  as  follows: 

Single-family  unit,  detached l.'+O 

Single-family  unit,  attached 1.00 

Town  houses 0.60 

Condominium 0.«»0 

Garden  apartments 0.35 

High-rise  apartments 0.15 

The  rationale  for  the  above  changes  is  contained  in 
the  text  of  the  Staff  Report. 
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Municipal  Ordinances 

A.   Ramapo*  ^4eM  York: 

Probably  the  best-Known  municipal  response  to  the 
problems  of  population  growth  is  the  "timed  growth" 
ordinance  of  Ramapot  New  York.  Ramapo  is  a  suburban 
and  rural  area  25  miles  north  of  midtown  Manhattan. 
From  1960  to  1970  its  population  more  than  doubled. 
In  response  to  this»  the  town  adopted  an  ordinance  and 
master  plan  under  which  an  IS-year  schedule  of  growth 
was  made  the  key  to  building  permission.  "Residential 
development  use"  (defined  as  "erection  or  construction 
of  dwellings  on  any  vacant  plots*  lots  or  parcels  of 
land")  is  made  contingent  upon  issuance  of  a  special 
permit  from  the  town  board.  A  permit  issues  only  in 
conformity  to  a  schedule  of  development  pointst  based 
upon  the  availability  of  five  essential  public 
services:  sewers,  drainage,  parks  and  schools. 
Improved  roads,  and  flrehouses.  The  town  capital  plan 
(not  set  forth  here)  schedules  the  provision  of  those 
services. 

Thus,  the  Ramaoo  plan  is  a  forecast  of  when  and   to 
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what  extent  any  given  parcel  will  be  developed.  The 
plan  was  upheld  by  the  New  York  Court  of  Appeals  in  the 
leading  case  Golden  v.  Planning  Board  of  the  Town  of 
Ramapo,  30  N.  Y.  2d  359,  285  N.  E.  2d  291,  33«»  N. 
Y,   S.   2d  138  (1972). 
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RAMAPO,  NEW  YORK 

AMENDMENTS  TO  TOWN  OF  RAMAPO 
BUILDING  ZONE  AMENDED  ORDINANCE  OF  1969 

Adopted  10/13/69 

1.  Amend  i+e-St  Definitions,  by  adding  after  "Day  Camo" 
and  before  "Dog  Kennel"  the  following: 

DEVELOPMENT  USE,  RESIDENTIAL 

The  erection  or  construction  of  dwellings  on  any  vacant 
plots,  lots  or  parcels  of  land.  It  shall  not  include 
the  alteration,  repair,  demolition  or  maintenance  of 
existing  dwellings  or  construction  or  erection  of 
structures  accessory  to  dwellings. 

Any  person  acting  in  such  manner  as  to  come  within  the 
definition  of  development  use,  residential,  shall  be 
deemed  to  be  engaged  In  residential  development  which 
shall  be  a  separate  use  classification  under  this 
ordinance  and  subject  to  the  reaulrement  of  obtaining  a 
special  permit  from  the  town  board. 

DEVELOPER,  RESIDENTIAL 

Any  person  (a)  who,  having  an  Interest  in  land,  causes 
It  directly  or  indirectly  to  be  used  for  residential 
development,  or  (b)  who,  directly  or  indirectly  sells, 
leases  or  develops  or  offers  to  sell,  lease  or  develop, 
or  advertises  for  sale,  lease  or  development  any  lot, 
plot,  parcel,  site,  unit  or  interest  for  a  residential 
development  use,  or  (c)  who  engages  directly  or 
Indirectly  or  through  an  agent  in  the  business  or 
occupation  of  selling,  leasing,  developing  or  offering 
for  sale,  lease  or  development,  a  residential 
development  use,  or  any  lot,  plot,  parcel,  site  unit  or 
Interest  for  a  residential  development  use,  and  (d)  who 
is  directly  or  Indirectly  controlled  by,  or  under 
direct  or  indirect  common  control  with  any  of  the 
foregoing  shall  be  deemed  to  be  engaged  In  development 
use,  residential  (sic) 

DEVELOPMENT,  AGENT 

Any  person  who  represents,  or  acts  for  or  on  behalf  of 
a  residential   developer.   In   selling,    leasing   or 
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developing*  or  offering  to  sell,  lease  or  develop  any 
Interestt  lot,  plot,  oarcel,  site  or  unit  for 
residential  development  use,  except  an  attorney  at  law 
whose  reoresentation  of  another  person  consists  solely 
of  rendering  legal  services. 

2.  Amend  t»6-3t  Definitions,  by  adding  after  "Camp"  and 
before  "Cellar"  the  followlngt 

CAPITAL  BUDGET 

The  capital  improvement  program  adopted  by  the  Town 
Board  oursuant  to  99-g  of  the  General  Municipal  Law  for 
a  six  year  period  of  effectiveness  for  the  development 
of  the  unincorporated  area  of  the  Town  in  accord  with 
the  master  plan  and  official  mao,  establishing  the 
order  of  priority  for  all  capital  projects  as  shown  on 
the  official  map  and  master  plan  in  order  to  provide 
for  maximum  orderly,  adequate  and  economical  provision 
of  transportation,  water,  sewerage,  drainage,  parKs  and 
recreation,  schools,  municipal  facilities  and 
structures  and  other  public  requirements. 

CAPITAL  PLAN 

The  capital  improvement  program  adopted  by  resolution 
of  the  Town  Board  for  the  seventh  through  eighteenth 
year  period  of  effectiveness,  for  the  development  of 
the  unincorporated  area  of  the  Town  in  accord  with  the 
master  plan  and  official  map,  which  shall  establish  two 
general  orders  of  priority,  the  seventh  through  twelfth 
year,  and  the  thirteenth  through  eighteenth  year,  for 
ail  capital  projects  as  shown  on  the  official  map  and 
master  plan  In  order  to  provide  for  maximum  orderly, 
adequate  and  economical  provision  of  transportation, 
water,  sewerage,  drainage,  parks  and  recreation, 
schools,  municipal  facilities  and  structures  and  other 
public  requirements. 


8.   Add  a  new  ke-i'S.l    to  read  as  follows: 

t*()-12,l»       Special  Permit  Uses  -  Town  Board 
Residential  Development  Use 

A.   General  Considerations 
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The  Town  of  Ramaoo  has  been  exoerlencinq 
unorecedented  and  rapid  qrowth  with  respect  to 
population*  housing*  economvt  land  development  and 
utilization  of  resources  for  the  oast  decade. 
Transportation*  water,  sewerage*  schools.  parks  and 
recreation*  drainage  and  other  public  facilities  and 
requirements  have  been  and  are  being  constructed  to 
meet  the  needs  of  the  Town's  growing  population  but  the 
Town  has  been  unable  to  provide  these  services  and 
facilities  at  a  pace  which  will  keep  abreast  of  the 
ever-growing  public  need. 

Faced  with  the  physical*  social  and  fiscal  proble-ns 
caused  by  the  r ao i d  and  unprecedented  growth  the  Town 
of  Ramapo  has  adopted  a  comprehensive  master  plan  to 
guide  its  future  development  and  has  adopted  an 
official  map  and  a  capital  program  so  as  to  provide  for 
the  maximum  orderly,  adequate  and  economical 
development  of  its  future  residential*  commercial, 
industrial  and  public  land  uses  and  community 
facilities  including  transportation,  water,  sewerage, 
schools*  parks  and  recreation*  drainage  and  other 
publ ic  facil ities. 

In  order  to  Insure  that  these  comprehensive  and 
coordinated  plans  are  not  frustrated  by  disorganized* 
unplanned  and  uncoordinated  development  which  would 
create  an  undue  burden  and  hardship  on  the  ability  of 
the  community  to  translate  these  plans  into  reality  the 
following  objectives  are  established  as  policy 
determinations  of  zoning  and  planning  for  the  Town  of 
Ramaoo  t 

1.  To  economize  on  the  costs  of  municipal 
facilities  and  services  to  carefully  phase  residential 
development  with  efficient  provision  of  public 
improvements? 

2.  To  establish  and  maintain  municipal  control 
over  the  eventual  character  of  development: 

3.  To  establish  and  maintain  a  desirable  degree  of 
balance  among  the  various  uses  of  the  land? 

km  To  establish  and  maintain  essential  quality  of 
community  services  and  facilities. 

The  Town*  through  its  master  plan,  official  map*  zoning 


-  366  - 


Ramapo 


ordlnancct  subdivision  regulations,  caoital  program  and 
complementary  planning  proqrams»  ordinances*  laws  and 
regulations  has  mandated  a  program  of  continuing 
improvements  wtiich  is  designed  to  Insure  complete 
availability  of  public  facilities  and  services  so  that 
all  land  in  the  town  is  capable  of  development  in 
accord  with  proper  planning.  The  haphazard  and 
uncoordinated  development  of  land  without  the  adequate 
provision  of  public  services  and  facilities  available 
will  destroy  the  continuing  implementation  and 
successful  adoption  of  the  program.  Residential 
development  will  be  carefully  phased  so  as  to  insure 
that  all  developable  land  will  be  accorded  a  present 
vested  right  to  develop  at  such  time  as  services  and 
facilities  are  available.  Residential  land  which  has 
the  necessary  available  municipal  facilities  and 
services  will  be  granted  approval.  Residential  land 
which  lacks  the  available  facilities  and  services  will 
be  granted  approval  for  development  at  such  time  as  the 
facilities  and  services  have  been  made  available  by  the 
ongoing  public  improvment  program  or  in  which  the 
residential  developer  agrees  to  furnish  such  facility 
or  improvement  in  advance  of  the  scheduled  program  for 
improvement  of  the  public  sector. 

These  regulations  are  adopted  pursuant  to  the  authority 
of  the  Constitution  of  the  State  of  New  York,  the 
Statute  of  Local  Government,  the  Town  Law  and  the 
Municipal  Home  Rule  Law  of  the  State  of  New  York  by 
providing  for  comprehensive  planning  and  zoning  for  the 
government,  protection,  order,  conduct,  safety,  health 
and  well  being  of  the  persons  and  property  in  the  Town 
and  consistent  with  the  purposes  set  forth  in  Article 
16  of  the  Town  Law  In  facilitating  the  adequate 
provision  of  transportation,  water,  sewerage,  schools, 
parks,  drainage,  municipal  facilities  and  structures 
and  other  public  requirements  in  order  to  encourage  the 
most  appropriate  use  of  land  throughout  the  Town  as 
provided  in  the  master  plan,  official  map,  capital 
program,  laws,  ordinances  and  regulations,  and  other 
comprehensive  planning  performed  by  the  Town. 

B.   Special  Permit  Required  for  Residential 
Development  Use 

(1)  Prior  to  the  Issuance  of  any  building  permit, 
special  permit  of  the  Board  of  Appeals,  subdivision 
approval   or   site  plan  approval  of  the  Planning  Board, 
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for  residential  development  use,  a  residential 
developer  or  development  agent  shall  be  reaulred  to 
obtain  a  special  permit  from  the  Town  Board. 

(2>  The  provisions  of  this  section  shall  not  be 
applicable  to  subdivisions  finally  approved  by  the 
Planning  Board  and  filed  in  the  Rockland  County  ClerK's 
Office  prior  to  the  effective  date  of  this  section. 

C.  Procedure  for  Special  Permit 

(1)  The  residential  developer  or  development  agent 
shall  be  required  to  submit  an  application  to  the 
Administrative  Assistant  to  the  Boards  and  Commissions 
In  such  detail  as  shall  be  set  forth  In  regulations 
established  by  the  Town  Hoard  of  the  Town  of  Ramapo, 
Including  a  map  showing  the  location  of  all  land 
holdings  of  the  applicant  in  the  same  ownership  in  the 
Immediate  vicinity  and  the  extent  of  the  land  proposed 
for  development.  Said  Administrative  Assistant  shall 
review  the  application  with  respect  to  all  of  the 
standards  set  forth  in  '♦6-13.10  as  to  the  availability 
of  municipal  services  and  facilities  and  projected 
Improvements  scheduled  In  the  capital  budget  and 
capital  plan  of  the  Town.  The  Administrative  Assistant 
may  request  reports  from  appropriate  town,  county  or 
municipal  agencies,  boards  or  officials  as  may  be 
required.  Within  forty-five  (kS)  days  of  the 
submission  of  the  application,  the  Administrative 
Assistant  shall  report  his  findings  in  writing  to  the 
Town  Board  and  the  Town  ClerK  shall  proceed  to  notice 
the  application  for  public  hearing  at  the  first  regular 
meeting  of  the  Town  Board  not  less  than  two  weeKs  after 
the  submission  of  the  written  report. 

(2)  The  Town  Board  shall  within  thirty  (30)  days 
after  conclusion  of  the  public  hearing  render  its 
decision.  In  the  event  of  approval  of  the  application 
without  conditions  the  Town  Board  shall  also  render  its 
determination  as  to  the  number  of  residential  dwellings 
that  shall  be  permitted  to  be  built  pursuant  to  the 
requirements  of  '♦6.13.1  E. 

D.  Standards  tor  Issuance  of  Special  Permit 

No  special  permit  shall  be  Issued  by  the  Town  Board 
unless  the  residential  development  has  available 
fifteen  (15)  development  points  on  the  following   scale 
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of    valuest 

(1)       Sewers 


(a)  Public      sewers      available       in    RR-50t    R-«»0» 

R-35t    R-25,    R-15    and    R-15S       districts....    5    points 

(b)  PacKage    Sewer    Plants 3    points 

(c)  County       approved    seotic    system    in    an    RR-BO 
district 3    points 

(d)  All    others 0    points 

[Zoning      district    symbols    for    the    Town   of    Ramapo    are    as 
fol lowstl 

Symbol  Title 

RR-flO         Rural -Residential         District,       eighty      thousand 
(80,000)     square    feet    per    plot. 

RR-50         Rural-Residential       District,  fifty         thousand 

(50,000)    square    feet    per    plot. 

R't*0  Residential       District,     forty    thousand      (t»0,000) 

square    feet    per    plot. 

R-35  Residential       District,  thirty-five         thousand 

(35,000)    square    feet    per    plot. 

P-25  Residential       District,  twenty-five         thousand 

(25,000)    square    feet   per    plot. 

R-15  Residential    District,    fifteen    thousand    (15,000) 

square    feet    per    plot. 

R-15S         Residential    District,    fifteen    thousand    (15,000) 
square         feet         per  plot  restricted  to 

sing  le- f ami  I y    dwellings. 

HO  Hotel    and   Motel    District. 

PO  Professional    Office    District. 

LO  Laboratory-Office   District. 

PI  Planned    Industrial    District. 
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CN       Neighborhood  Commercial  District. 
CH       Highway  Commercial  District. 

Ramapo  Cofle,  Sec.  '♦6-5.1 

(2)  Drainage 

Percentage  of  Required  Drainage  Capacity  Available 

(a)  lOOX  or  more « 5  points 

(b)  90*/(  to  99.97. • *♦  points 

(c)  807.  to  89.97- 3  points 

(d)  657.  to  79.97. 2  points 

(e)  507.  to  6i».97. 1  Point 

(f)  Less  than  507. 0 

(3)  Improved  Public  Park  or  Recreation 
Facility  Including  Public  School  Site 

(a)  Within  !/«♦  mile 5  points 

(b)  Within  1/2  mile 3  points 

(c)  Within  1  mile.. 1  point 

(d)  Further  than  1  mile 0  points 

Ik)  State»  County  or  Town  Ma)or,  Secondary  or 
Collector  Road(s)  Improved  with  Curbs  and 
Sidewalks 

(a)  Direct  Access. 5  points 

(b)  Within  1/2  mile 3  points 

(c)  Within  1  mile 1  point 

(d)  Further  than  1  mile 0  points 

(5)  Fire  House 

(a)  Within  1  mile 3  points 

(b)  Within  2  miles 1  Point 

(c)  Further  than  2  miles 0  points 

Ail  distances  shall  be  computed  from  the  proposed 
location  of  each  separate  lot  or  plot  capable  of  being 
Improved  with  a  residential  dwelling  and  not  from  the 
boundaries  of  the  entire  parcel.  The  town  Board  shall 
issue  the  special  permit  specifying  the  number  of 
dwelling  units  that  meet  the  standards  set  forth 
herein . 
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E.   Vested  Approvals  and  Relief 

(1)  Vested  Approval  of  Special  Permits 

(a)  The  Town  Board  shall  Issue  an  approval  of  the 
application  for  special  permit  vesting  a  present  right 
for  the  residential  developer  to  proceed  with 
residential  development  use  of  the  land  for  such  year 
as  the  proposed  development  meets  the  required  points 
as  indicated  In  the  scheduled  completion  dates  of  the 
capital  budget  and  capital  plan  as  amended  or  falling 
to  meet  such  points  then  for  the  final  year  of  the 
capital  plan  as  amended.  Any  Improvement  scheduled  In 
the  capital  budget  for  completion  within  one  year  from 
the  date  of  application  for  the  special  permit  shall  be 
credited  as  through  (sic)  In  existence  on  the  date  of 
application.  Any  Improvement  scheduled  In  the  capital 
budget  or  capital  plan  more  than  one  year  from  date  of 
application  shall  be  credited  as  though  in  existence  as 
of  the  date  of  the  scheduled  completion. 

(b)  A  developer  may  advance  the  date  of 
authorization  by  agreeing  to  provide  such  Improvements 
as  will  bring  the  development  within  the  required 
number  of  points  for  earlier  or  Immediate  development. 
Such  agreement  shall  be  secured  by  either  a  cash 
deposit  or  surety  bond  sufficient  to  cover  the  cost  of 
the  proposed  improvements  the  form»  sufficiency  and 
amount  of  which  bond  shall  be  determined  by  the  Town 
Board, 

(c)  All  approved  special  permits  vesting  a  present 
right  to  future  development  shall  be  fully  assignable 
without  restriction. 

(d)  Nothing  herein  contained  shall  prevent  such 
land  from  being  immediately  used  for  all  other  uses 
other  than  residential  development  use»  as  is 
authorized  by  the  zoning  ordinance. 

(2)  Relief 

Any  residential  developer  or  development  agent  who 
has  applied  for  a  special  permit  from  flhe  Town  Board 
pursuant  to  «*6-13.1»  shall  be  entitled  as  of  right,  to 
appeal  within  one  year  from  the  Town  Board's 
determination      granting      the      vested      approval       to      the 
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Development  Easement  Acquisition  commission,  pursuant 
to  Chapter  II  of  the  Code  of  the  Town  of  Ramapao  tor  a 
determination  pursuant  to  ll-**  (B)  of  the  Development 
Easement  Acquisition  Law  as  to  the  extent  to  which  the 
temporary  restriction  on  residential  development  use  of 
the  land  shall  affect  the  assessed  valuation  placed  on 
such  land  for  purposes  of  real  estate  taxation  and  such 
assessed  valuation  on  such  land  shall  be  reduced  as 
provided  in  the  Development  Easement  Acquisition  Law  as 
compensation  for  the  temporary  restriction  placed  on 
the  land. 

F,   Variances 

(1)  The  Town  Board  shall  have  the  power  to  vary  or 
modify  the  application  of  any  provision  of  i+b-lS.!  of 
this  ordinance  upon  its  determination  in  its 
leqislatlve  discretion,  that  such  variance  or 
modification  is  consistent  with  comorehens i ve  planning 
for  proper  land  use  includinq  the  master  plan,  official 
map,  caoital  budqet  and  capital  plan  upon  which  this 
ordinance  is  based  and  with  the  health,  safety  and 
general  welfare  of  the  Town  and  its  inhabitants. 

(2)  Upon  receiving  any  application  for  such 
variance  or  modification,  such  application  shall  be 
referred  to  the  Planning  Board  of  the  Town  of  Ramaoo 
for  a  reoort  and  recommendation  of  said  Planning  Board 
with  respect  to  the  effect  of  the  proposed  variance  or 
modification  upon  the  comprehensive  planning  of  the 
Town  including  the  master  plan,  official  map,  capital 
budget  and  plan,  existing  ordinances,  laws  and 
requlations  and  the  health,  safety  and  general  welfare 
of  the  Town  and  its  inhabitants. 

(3)  All  aoplications  for  variance  or  modification 
shall  be  filed  with  the  Administrative  Assistant  to  the 
Boards  and  Commissions  who  shall  forward  same  within 
two  weeks  after  receiot  to  the  Planning  Board  for  its 
reoort.  Such  report  shall  be  made  in  writing  and  shall 
be  returned  by  the  Planning  Board  to  the  said 
Administrative  Assistant  within  30  days  of  such 
reference.  The  said  Administrative  Assistant  shall 
forward  said  report  to  the  Town  Board  and  the  Town 
Clerk  shall  proceed  to  notice  the  application  for 
public  hearing  at  the  first  regular  meeting  of  the  Town 
Board  not  less  than  two  weeks  after  submission  of  the 
written  report   by  the  Planning  Board.   The  Town  Board 
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shall  render  Its  determination  within  thirty  (30)   days 
after  conclusion  of  the  public  hearing. 

G.   Fees 

(1)  The  fee  for  each  special  permit  application 
pursuant  to  '♦6-13.1(0  to  the  Town  Roard  shall  be 
twenty-five  dollars  (S25.00)  plus  Ten  Dollars  ($10.00) 
for  each  proposed  dwelling  unit,  payable  at  the  time  of 
said  application  and  are  not  refundable. 

(2)  The  fee  for  each  application  for  a  variance 
pursuant  to  '+6-13.1  (F)  to  the  Town  Board  shall  be 
Twenty-five  ($25.00)  Dollars  plus  Ten  Dollars 
($10.00)  for  each  proposed  dwelling  unit  payable  at  the 
time  of  the  application  and  are  not  refundable. 
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B*   Petalumat  California: 

The  City  of  Petaluma  lies  approximately  '♦0  miles 
north  of  San  Francisco  on  U.  S.  Highway  101»  within 
present-day  commuting  distance.  In  1960  it  had  a 
population  of  approximately  l^itOOO;  in  1970»  Z'+tS/O. 
Ry  the  soring  of  197tf  the  oopulationt  according  to  a 
State  of  California  estimate,  had  swelled  to  32tOOO. 
Retween  1960  and  1970  there  were  an  average  of  326 
residential  units  built  per  year  In  the  city?  in 
1970-1971,  requests  for  dwelling  construction  increased 
dramatically  and  there  were  before  the  City 
approximately  1»523  requests  for  construction.  This 
population  Increase  led  to  an  overload  on  the  sewage 
system,  water  shortages,  and  traffic  circulation 
problems.  There  were  double  sessions  in  schools,  and  a 
shortage  of  recreational  facilities. 

In  response  to  this  situation  the  City  Council 
adopted  a  temporary  freeze  on  development  In  early 
1971.  Extensive  studies  were  carried  out,  and  as  a 
result  of  these  the  Council  In  June,  1971,  adopted  a 
development  policy  which  establishes  a  five-year 
"strategic"  period  during  which  2,500  dwellings  may   be 
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constructed  (the  approximate  average  during  the  period 
1966-  1971,  500  units  per  year).  To  implement  this 
policy  there  was  subsequently  adopted  in  March,  1972, 
an  "environmental  design  plan"  Intended  to  revitalize 
the  downtown  area,  establish  a  green  belt,  and  till  in 
vacant  areas.  Housing  allotments  were  to  be  allocated 
by  a  Residential  Development  Allotment  Board  of  17 
members  which  advises  the  City  Council.  Development 
proposals  are  rated  by  the  Board  under  three  sets  of 
crlterlas  conformity  with  the  general  plan  and  the 
Environmental  Design  Plan?  availability  of  public 
facilities;  and  quality  of  design. 

The  Petaluma  Plan  was  attacked  In  the  courts  and  on 
April  26,  197«»,  was  held  unconstitutional  in  the  case 
Construction  Industry  Association  of  Sonoma  County  v. 
City  of  Petaluma,  Civil  No.  C-73  663  LHB  (N.O. 
Cal.).  The  rationale  of  the  court  was  that  the  plan 
infringed  upon  Individual  rights  to  travel  and  settle 
where  they  please.  The  decision  has  been  appealed  to 
the  Ninth  Circuit,  Pending  appeal  Justice  Douglas  of 
the  United  States  Supreme  Court  has  ordered  a  stay  of 
Judgement  of  the  lower  court  decision,  so  that  the  plan 
remains  In  effect. 
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RESIDENTIAL  DEVELOPMENT  CONTROL  SYSTEM 

OF  THE  CITY  OF  PETALUMA 

(REVISED  AUGUST  OF  1973) 

It  is  the  adODted  oollcy  of  the  City  ot  Petaluma  to 
estbal Ish  contror  over  the  qualityt  distribution,  and 
rate  of  growth  of  the  City  In  the  Interest  of: 

Preserving  the  quality  of  the  community; 

Protectinq  the  green  open-space  frame  of  the  CltyJ 

Insuring   the   adequacy   of   City   faculties    and 
services   within   acceptable   allocation   of   City   and 
school  tax  funds; 
Insuring 

Insuring  a  balance  of  housing  types  and  values  In 
the  City  which  will  accommodate  a  variety  of  families 
on  limited,  fixed  Incomes;  and 

Insuring  the  balanced  development  of  the  City  east, 
north,  and  west  of  the  central  core. 

These  policies  are  more  completely  set  forth  In  the 
Official  Statement  of  Hevelopment  Policy  for  the  City 
of  Petaluma,  adopted  by  the  City  Council,  Resolution 
No.   5760  N.C.S.,  June  7,  1971. 

The  policies  of  the  City  are  given  Increasingly 
specific  form  In  three  documents! 

1.  The  Petaluma  General  Plan  adopted  March  5, 
1962,  and  as  subsequently  amended  from  time  to  time. 

2.  The  Petaluma  Environmental  Design  Plans  adopted 
March  21.,    1972. 

3.  The  Housing  Element  of  the  General  Plan  adopted 
September  5,  1972. 

The  General  Plan  establishes  long-range  general 
development  policy.  The  Environmental  Design  Plan 
establishes  medium-range  and  more  specific  and  detailed 
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development  policy  directed  to  the  development  period 
1973-1977.  The  Housinq  Element  of  the  General  Plan 
defines  the  housinq  policy  qoals  of  the  City  and 
establishes  a  proposed  Residential  Development  Program 
1973-1977  as  set  forth  on  Page  22a  of  the  Housinq 
E I emen  t. 

It  is  the  purpose  of  this  Residential  Development 
Control  System  to  implement  the  policies  of  the  City  of 
Petaluma  as  recorded  in  the  Development  Policy 
Resolution  and  the  three  official  documents  referred  to 
above.  In  order  to  accomplish  this  purpose,  the  City 
must  be  able  to  control  the  rate,  distribution, 
quality,  and  economic  level  of  proposed  development  on 
a  year-to-year  basis.  To  this  end  the  City  Council 
hereby  establishes  the  followinq  Residential 
Development  Control  System  for  the  City  of  Petaluma 
which  system  shall  be  in  effect  from  and  after  its 
adoption  by  resolution  of  the  City  Council  until 
modified  or  terminated  by  resolution  of  the  Council. 

I.  APPLICABILITY  OF  THE  DEVELOPMENT  CONTROL  SYSTEM 

The  provisions  of  the  Residential  Development 
Control  System  shall  apply  to  all  residential 
development  in  the  City  of  Petaluma  Including  single 
and  multi-family  housing  and  mobile  homes,  with  the 
exception  of  projects  not  defined  as  subdivisions  under 
the  provisions  of  the  Subdivision  Map  Act  (i.e.,  four 
or  less  lots),  fourolexes  or  lesser  numbered  multlole 
dwellings  on  a  single  existing  lot,  single  family 
residential  units  on  a  single  existing  lot. 

II.  ESTAOLISHMENT  OF  RESIDENTIAL  DEVELOPMENT 
EVALUATION  BOARD 

In  order  to  administer  the  system  set  forth  herein, 
and  especially  to  make  the  evaluations  set  forth  in 
Section  V  below,  a  Residential  Develooment  Evaluation 
Board  (hereafter  cal  led  the  Board)  is  hereby 
established,  the  membership  of  which  shall  be  appointed 
by  the  City  Council  as  follows: 

2  members  from  the  City  Council 

2  members  from  the  Planning  Commission 

3  citizens  from  either   a   business   or   profession 
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E/W/ Central 

<♦  members  from  each  of  the  local  school  boardst 

1  from  the  Petaluma  Elementary  School  District 

1  from  the  Old  Adobe  Union  School  District 

1  from  the  Cinnabar  School  District 

1  from  the  St.   Vincent  School  System 

6  citizens  at  large  E/W/Central 

17  Total  Members 

The  Board  members  will  be  appointed  for  60  days» 
and  then  the  Board  will  disband  unless  a  time  extension 
is  deemed  necessary  and  required  by  the  City  Council. 
This  Mill  qive  them  time  for  the  ratinq  and  allocation 
of  projects  and  any  reeval uat I ons  that  are  necessary. 
The  Board  will  make  Its  recommendations  to  the  City 
Council  and  will  have  no  relationship  with  other  boards 
or  committees,  with  the  exception  of  the  membership 
guidelines  as  put  forth  above.  It  will  not  be 
concerned  with  policy,  but  will  act  only  in  an  advisory 
caoaci  ty. 

III.  ESTABLISHMENT  OF  ANNUAL  RESIDENTIAL 
DEVELOPMENT  QUOTAS 

The  numbers  of  dwelling  units  hereinafter  to  be 
constructed  each  year  in  the  City  of  Petaluma  (except 
for  dwelling  units  exempted  in  accordance  wth  the 
provisions  of  Section  I  above)  shall  be  established  by 
action  of  the  City  Council  as  follows: 

1.  The  quantitative  auotas  shall  be  based  on  the 
numbers  of  single  family  and  multi-family  units  set 
forth  in  the  Residential  Development  Program  of  the 
Housing  Element  of  the  Petaluma  General  Plan. 

2.  The  distribution  of  the  quotas  in  east, 
central,  and  west  Petaluma  shall  be  based  on  the 
Residential  Development  Program  of  the  Housing  Element 
of  the  Petaluma  General  Plan. 

The  annual  quota  for  any  housing  type  and  for  any 
section  of  the  City  as  set  forth  in  the  Housing  Element 
may  be  modified  by  the  Council  to  an  amount  not  greater 
than   107.   more  or  less,  than  the  respective  figure  for 
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any  qiven  year  as  set  forth  In  the  Residential 
DeveloDtnent  Proqramt  provided  that  the  annual  quota  for 
the  next  succeeding  year  shall  be  set  higher  or  loner: 
as  the  case  may  bet  In  order  to  redress  any  excess  or 
deficiency  and  maintain  in-so- f ar-as-possi b I e  the 
balance  set  forth  in  the  Residential  Development 
Program. 

In  addition  to  the  annual  quotas  for  quantity  and 
distribution  of  housing,  the  Council  may  require  that 
between  87.  and  12'/.  of  each  year's  total  quota  shall 
be  low  to  moderate  income  housing  as  set  forth  in  the 
Housing  Element, 

Prior  to  the  submittal  date  for  the  ensuing  year, 
the  City  Council  shall,  by  resolution,  establish 
allocation  quotas  of  the  various  tyoes  of  dwelling 
units,  shall  direct  the  Board  to  adhere  to  said  quotas 
for  the  ensuing  year,  and  shall  publish  them  in 
appropriate  ways. 

IV.   DEVELOPMENT  ALLOTMENT  APPLICATION 

Before  a  developer  may  submit  any  residential 
development  application  as  defined  In  Section  I  herein 
for  approval  or  may  be  issued  a  building  permit  (except 
for  an  individual  one  or  two  family  unit  as  specified 
in  I  above)  he  shall  apply  for  and  be  granted  a 
Development  Allotment  as  set  forth  herein: 

A.  ApDlicatlon  for  an  allotment  shall  be  made  by 
the  developer  on  a  form  provided  by  the  City. 

B.  The  application  shall  be  accompanied  by  the 
following  documentst  or  so  many  of  them  as  are 
appi Icable: 

1.   Site  Utilization  Map  including: 

a.  Vicinity  Map  to  show  relationship  toJ 
Adjacent  development,  surrounding  area,  and  the  City. 

b.  Site  use  layout  map  to  show  amount  of  areas  and 
intensity  of  use:  industrial?  commercial;  residential 
categories;  and  open-space. 

The  site  use  layout  map  Is  of  ma)or  importance?  the 
vicinity  map  may  be  shown  as  a  small  inset  map. 
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2.  Site    Oevelopinent    Plan. 

Lot  layout  to  Dreliminary  subdivision  mao 
standards'  topoqraohy;  lot  sizes?  street  alignments* 
showing  coordination  with  City  street  system?  and 
existing  and  proposed  buildingst  treest  landscaped 
areas. 

3.  Preliminary  Architectural  Plans. 

Typical  architectural  elevatlonst  types,  and 
numbers  of  dwelling  units. 

«♦.   Preliminary  Landscape  Plans. 

General  indications  of  planting. 

5.   Housing  Market  ability  and  Price  Distribution. 

Expected  ranges  of  rental  amounts  or  sales  prices. 

C.  The  application  shall  be  submitted  by  the  close 
of  business  on  September  1st  in  order  to  be  considered 
for  development  during  the  ensuing  year  commencing  May 
1st. 

D.  Each  application  shall  be  accompanied  by  a  fee 
in  the  amount  of  $25  plus  $2  per  dwelling  unit  included 
in  the  application  up  to  a  maximum  of  SIOO.  Such  fee 
shall  not  be  returnable  In  the  event  that  no 
Development  Allocation  is  awarded. 

It  is  expected  that  this  fee  should  reflect  the 
costs  incurred  by  the  Planning  staff  and  the  Board  in 
processing  the  applications.  A  minimum  fee  is 
necessar^  because  all  proposed  deve I ooments t  no  matter 
how  small,  will  require  a  certain  amount  of  study. 
The  incremental  portion  of  the  fee  should  reflect  the 
additional  time  needed  to  study  larger  developments. 

V.   DEVELOPMENT  ALLOCATION  EVALUATION 

The  Board  shall  consider  all  applications  properly 
submitted  and  shall  make  recommendations  to  the  City 
Council  based  on  the  criteria  set  forth  below: 

A.   Conformity  wth  Plans. 
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1.  The  Board  shall  examine  each  aoolicatlon  for  a 
Development  Allotment  tor  its  conformity  with  the 
provisions  of  the  Petaluma  General  Plan. 

2.  Each  aoDlication  shall  also  conform  to  the 
provisions  of  the  Petaluma  Environmental  Design  Plan. 

The  Board  shall  not  recommend  that  a  Development 
Allotment  be  awarded  for  any  proposed  development  which 
it  determined  not  to  be  in  conformity  with  said  plans. 

B.   Availability  of  Public  Facilities  and  Services. 

The  Board  shall  examine  each  application  for  its 
relations  to»  or  impact  upon  local  public  facilities 
and  services,  and  shall  rate  each  development  by  the 
assignment  of  from  zero  to  five  points  (zero  indicating 
"very  poor",  five  indicating  "excellent"  on  each  of  the 
following  attributes: 

1.  The  caoacity  of  the  water  system  to  provide  for 
the  needs  of  the  proposed  development  without  system 
extensions  beyond  those  normally  installed  by  the 
devel oper. 

2.  The  capacity  of  the  sanitary  sewers  to  dispose 
of  the  wastes  of  the  proposed  development  without 
system  extensions  beyond  those  normally  installed  by 
the  developer. 

3.  The  capacity  of  the  drainage  facilities  to 
adequately  dispose  of  the  surface  runoff  of  the 
proposed  development  without  system  extensions  beyond 
those  normal  I ly  installed  by  the  developer. 

k.  The  ability  of  the  Fire  Department  of  the  City 
of  Petalum3  to  provide  fire  protection  according  to  the 
established  response  standards  of  the  City  without  the 
necessity  of  establishing  a  new  station  or  requiring 
addition  of  major  equipment  to  a  existing  station. 

5.  The  capacity  of  the  appropriate  school  to 
absorb  the  children  expected  to  Inhabit  a  proposed 
development  without  necessitating  or  adding  to  double 
sessions  or  other  unusual  scheduling  or  classroom 
overcrowding. 
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6*  The  capacity  of  major  street  llnKaqe  to  provide 
for  the  needs  of  the  proposed  development  without 
substantially  altering  existinq  traffic  patterns  or 
overloading  the  existing  street  system,  and  the 
availability  of  other  public  facilities  (such  as  parks. 
Playgrounds,  etc.)  to  meet  the  additional  demands  for 
vital  public  services  without  extension  of  services 
beyond  those  provided  by  the  developer. 

The  supplemental  material  coordinating  the  Housing 
Element  and  the  Residential  Development  Control  System 
located  In  the  back  of  the  Housing  Element  has  been 
prepared  to  facilitate  the  Board  in  its  evaluation  of 
proposed  projects.  It  may  be  of  particular  help  in  the 
evaluation  of  Items  #1,  »2,  #5,  and  #6  In  this  section 

C.  Quality  of  Design  and  Contribution  of  Public 
Welfare   and   ftmenlty. 

The  board  shall  examine  each  application  which  has 
not  been  withdrawn  by  the  applicant  for  failure  to  meet 
Criteria  A  and  B,  and  shall  rate  each  development  by 
the  assignment  of  from  zero  to  ten  points  on  each  of 
the  following  attributes: 

1.  Site  and  architectural  design  quality  which  may 
be  Indicated  by  the  harmony  of  the  proposed  buildings 
in  terms  of  size,  height,  color,  and  location  with 
existing  neighboring  development. 

2.  Site  and  architectural  design  quality  which  may 
be  indicated  by  the  amount  and  character  of  landscaping 
and  screening. 

3.  Site  and  architectural  design  quality  which  may 
be  indicated  by  the  arrangement  of  the  site  for 
efficiency  of  circulation,  on  and  off  site  traffic 
safety,  privacy,  etc. 

k»  The  provision  of  public  and/or  private  usable 
open  space  and,  where  applicable,  the  greenbel  t 
provided  for  In  the  Environmental  Design  Plan. 

5.  Provision  of  foot  or  bicycle  oaths,  equestrian 
trails,  or  pathways  along  the  Petaluma  River  or  any 
creek. 

6.  The   provision  of  needed  public  facilities  such 
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as  critical  linkages  in  the  major  street  system,  school 
roomst  or  other  vital  public  facilities. 

7,  The  extent  to  which  the  prooosed  development 
accomplishes  an  orderly  and  contiquous  extension  of 
existing  development  as  against  "leap  frog" 
deve  looment, 

8.  The  provision  of  units  to  meet  the  City's 
policy  goal  of  8%  to  \2y.  low  and  moderate  income 
dwelling  units  annually. 

0.  After  having  studied  each  application  in 
accordance  with  parts  A  and  B,  in  regard  to  each  of 
these  criteria,  or  so  many  of  them  as  may  be 
applicable,  and  having  assigned  evaluation  points  on  a 
scale  of  zero  to  ten  in  accordance  with  their  finding 
as  to  the  value  of  the  contribution  to  the  quality  of 
architecture  and  site  design  and  the  several 
contributions  to  the  public  welfare  of  amenity  made  by 
each  proposed  development,  the  Board  shall  arrange  the 
developments  in  order  by  housing  type  and  by  section  of 
of  the  City,  from  that  receiving  the  greatest  total 
number  of  evaluation  points  to  that  receiving  the  least 
number . 

This  makes  a  maximum  of  thirty  possible  points  for 
any  one  development  In  Part  0  (five  points  possible  for 
each  of  six  criteria)  and  eighty  possible  points  in 
Part  C  (ten  points  possible  for  each  of  eight 
criteria).  These  two  point  totals  shall  be  listed 
separately  for  each  development.  It  Is  conceivable 
that  a  development  may  be  accepted  even  if  It  has  fewer 
points  than  one  that  is  rejected,  if  they  are  of  two 
different  housing  types  or  sections  of  the  City,  and 
the  one  with  the  lower  point  total  still  ranks  at  the 
top  of  Its  category, 

E.  Having  evaluated  each  development  in  accordance 
with  the  foregoing  criteria,  the  Board  shall  publish  In 
appropriate  ways  the  rating  given  to  each  development 
on  each  of  those  criteria.  The  Board  shall  then 
schedule  a  public  hearing  to  be  held  wthin  fifteen  days 
of  classification  of  any  point  assignments  made  by  the 
Board. 

1.  Any  applicant  may  request  the  Board  to 
reevaluate   the   point  assignment  made  on  any  or  all  of 
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the  criteria. 

2.  Any  aoDlicant  who  Is  dissatisfied  with  the 
Board's  reevaluatlon  may  submit  written  notification  of 
such  dissent,  which  will  be  furnished  to  the  City 
Council  prior  to  the  awarding  of  Development 
A  I  lo  tments. 

The  above  proceedings  will  serve  as  an  appeals 
process.  It  Is  intended  that  the  Board  will  only  alter 
their  point  assignment  on  a  particular  development  if 
the  applicant  can  show  that  there  exists  pertinent 
information  of  which  the  Board  was  not  aware  at  the 
time  of  the  original  evaluation. 

F,  Having  evaluated  each  development  and  clarified 
all  point  assignments  to  the  applicants*  the  Board 
shall  present  their  list  of  evaluations  along  with  the 
decisions  reached  on  any  appeals,  to  the  City  Council 
for  the  awarding  of  Development  Allotments. 

As  previously  stated,  all  applications  must  be 
submitted  by  September  1st.  From  September  1st  to 
Septemer  30th,  the  Planning  Department  will  study  the 
applications  and  will  present  Its  findings  to  the  Board 
on  or  about  October  1st.  The  board  will  meet  as  often 
as  necessary  during  the  month  of  October  to  evaluate 
all  of  the  applications,  and  will  publish  their  ratings 
on  or  about  November  1st.  The  Board  will  hold  their 
public  session  within  15  days  thereafter,  and  will 
present  the  point  rankings  to  the  City  Council  on  the 
third  Monday  In  November.  (See  attached  Schedule  for 
Deve  lopmen  t .  ) 

VI.   DEVELOPMENT  ALLOTMENT  AWARDS 

A.  Having  received  the  recommendations  and 
rankings  of  the  proposed  developments  from  the  Board 
along  with  any  action  taken  by  the  Board  concerning 
aooealed  decisions  as  specified  in  Section  V,  the  City 
Council  shall*  by  resolution,  award  Development 
Allotments  as  applied  for,  starting  with  those  projects 
receiving  the  most  evaluation  points  In  each  housing 
type  category  and  proceeding  In  order  down  the  list 
provldedl 

It  is  the  Intent  of  the  Council  to  listen  to  only 
those  applicants  who  have  requested  reevaluatlon  by  the 
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Board  and  are  still  dissatisfied  with  the  Board's 
decision.  The  Board  will  have  passed  all  pertinent 
information  concerning  these  aooeals  on  to  the  City 
Council  who  will  then  be  prepared  to  dispose  of  said 
appeals  In  an  efficient  manner,  and  award  the 
Development  Allotments  at  their  meeting  on  the  third 
Monday  in  November  or  at  a  subsequent  or  special 
meeting  of  the  City  Council  held  before  December  15th 
of  each  year. 

1.  Development  Program  Quota. 

The  number  of  dwelling  units  for  each  housing  tyoe 
and  for  each  section  of  the  City  for  which  Development 
Allotments  shall  be  issued  shall  not  exceed  the  quotas 
established  by  the  City  Council  In  accordance  with 
Section  III  herein. 

2.  Allocation  Limitation. 

NO  SINGLE  DEVELOPER  SHALL  IN  ANY  ONE  YEAR  BE  ISSUED 
A  DEVELOPMENT  ALLOTMENT  FOR  DWELLING  UNITS  IN  EXCESS  OF 
A  NUMBER  TO  BE  ESTA'BLISHED  BY  RESOLUTION  OF  THE  CITY 
COUNCIL. 

The  City  Council  shall  set  this  limitation  at  the 
same  time  it  establishes  quotas  for  housing  types. 

3.  When  a  developer  has  applied  for  a  Development 
Allotment  in  excess  of  either  the  above  limitation  or 
the  quotas  established  for  each  housing  tyoe,  but  has 
received  a  high  evaluation  point  rating,  the  Council 
may,  at  its  discretion,  award  more  than  the  maximum 
Development  Allotment  allowable  to  the  developer  with 
the  stipulation  that  the  excess  units  shall  be 
constructed  during  the  following  year  of  the  program. 

This  will,  of  course,  limit  the  number  of 
additional  units  that  may  be  approved  for  that 
particular  housing  type  in  the  ensuing  year. 

if.   Minimum  Point  Requirements. 

The  City  Council  shall  eliminate  from  consideration 
and  development  which  has  not  been  assigned  a  minimum 
of  25  points  under  Section  V-8  herein,  or  a  minimum  of 
50  points  under  Section  V-C. 
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Because  of  the  importace  of  meetinq  the  criteria  In 
Section  V-B»  in  awardlrq  the  Oevelooment  Allotments, 
the  Council  should  favor  those  apolicants  who  have 
received  the  highest  scores  on  Section  V-O  even  If  they 
have  received  slightly  lower  scores  on  Section  V-C. 

If  the  highest  ranking  development  for  any  housing 
type  and  section  of  the  City  does  not  meet  or  exceed 
one  or  both  of  the  minimum  point  requlremen ts»  the  City 
Council  shall  make  no  Development  Allotment  for  that 
particular  category.  The  number  of  units  allowable  for 
that  category  may  then  be  added  to  the  quota  for  the 
ensuing  year, 

8.  Should  a  developer  fall  to  Initiate 
construction  within  six  months  of  the  issuance  of  a 
building  permit  pursuant  to  a  Oevelooraent  AMotment» 
the  City  Councllt  after  a  hearing,  nay  by  majority 
vote,  rescind  all  or  part  of  the  Development  Allotment 
and  may  award  the  Allotment  to  the  next  satisfactory 
applicant  on  the  rank  award  list  whose  proposal  is  of 
the  same  type  and  in  the  same  sector  as  the  withdrawn 
allotment;  or  the  City  Council  may  hold  the  unused 
Allotment  for  addition  to  the  ensuing  year's  quota. 

The  City  Council  will  make  the  Development 
Allotments  on  the  third  Monday  in  Noveeber  or  at  a 
subsequent  or  special  meeting  of  the  City  Council  held 
before  December  15th  of  each  year.  The  developer  will 
have  ninety  days  from  that  date  In  which  to  prepare  and 
submit  a  tentative  map  of  the  development.  The 
developer  will  then  have  until  May  1st  to  firmly 
establish  his  program  of  development,  at  which  time  a 
building  permit  shall  be  Issued.  The  developer  then 
must  initiate  construction  prior  to  November  1st  in 
order  to  meet  the  above  limitations. 

C.  Should  a  developer  fail  to  carry  out  fully  the 
development,  as  detailed  in  his  application,  any  unused 
portion  of  his  Development  Allotment  may  be  rescinded 
In  the  manner  set  forth  In  B  above,  unless  the 
developer  has  shown  good  faith  and  has  developed  at 
last  25X  of  his  allotment,  or  In  fhe  case  of 
subdivisions,  has  added  public  Impravements  (water, 
sewer,  streets.  etc.)  and  amenities  which  equal  at 
least  25'/.  of  the  total  development  costs,  and  can  show 
that  he  will  conclude  development  within  one  year. 
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0.   An  apDilcatlon  may  be  amended  upon   aoplication. 
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UTILIZATION  OF  THIS  STUDY 

The  Old  West  Regional  Commission  has  requested  this 
Study  in  order  to  provide  useful  information  to  an  unusually 
wide  spectrum  of  interests.   It  is  highly  probable  that 
elected  officials  from  the  village  to  the  federal  level, 
governmental  administrators  and  planners,  a  variety  of 
private  businesses  and  countless  individual  citizens  will 
all  find  that  some  facet  of  the  Study  is  addressed  to  their 
respective  concerns.   It  is  not  surprising,  therefore,  that 
no  single  methodology  for  utilising  the  six  volumes  which 
comprise  this  Study  is  equally  suited  to  the  needs  of  all 
potential  beneficiaries.   However,  it  is  possible  to  suggest 
several  general  approaches  by  which  various  materials 
contained  herein  may  be  identified  and  located. 

If  verbatim  statutory  materials  or  other  specific  items 
of  information  are  sought,  one  useful  device  for  determining 
whether  they  are  included  in  the  Study,  and  if  so,  in  which 
volume,  is  the  "Summary  of  Contents."   This  concise  outline 
lists  the  Volume  titles  and  the  major  sections  of  the  Study,  and 
is  reproduced  at  the  beginning  of  each  volume. 


If  the  "Summary  of  Contents"  fails  to  provide  adequate 
guidance,  the  "Summary  of  Study"  contained  in  Volume  One 
offers  a  far  more  comprehensive  introduction  to  the  Study's 
contents    The  "Siimmary  of  Study"  briefly  describes  the 
substance  of  each  of  the  six  volumes  and  provides  a  limited 
sampling  of  the  analytical  sections  of  the  Study.   From  the 
"Summary  of  Study"  a  particular  volume  may  be  identified  as 
the  most  probable  source  of  the  information  sought.   In  that 
event,  the  Overview  which  appears  at  the  beginning  of  the 
relevant  volume  should  then  be  examined.   Each  Overview 
provides  a  narrative  description  of  the  volume  and  describes 
the  rationale  utilized  to  select  and  organize  the  materials 
contained  in  that  volume. 

All  statutes  reproduced  in  the  Study  have  been  collected 
in  Volumes  Two,  Four,  Five  and  Six.   Selected  statutes  from 
the  states  of  Montana,  North  Dakota  and  Wyoming  are  located 
in  Volumes  Four,  Five  and  Six  respectively.   Specific  legis- 
lation from  any  of  these  three  states  can  be  located  by 
referring  to  the  Common  Index  found  in  the  front  of  the 
appropriate  volume.   A  reader  interested  in  statutes  or 
ordinances  from  any  other  state  should  examine  the  Table  of 
Contents  for  Volume  Two. 


A  more  general  treatment  of  the  problems  associated 
with  rapid  population  growth  than  that  which  is  provided  by 
the  collection  of  statutes  appears  in  the  subsection  of 
Volume  One  entitled  "Responses  of  Areas  of  Previous  Rapid 
Growth" .   This  section  describes  and  analyzes  the  ways  in 
which  selected  areas  have  responded  to  growth  patterns.   It  is 
suggested  that  the  temptation  to  turn  immediately  to  the 
subsections  dealing  with  "Problems  Encountered"  and  "Govern- 
ment Reactions"  be  resisted.   Inquiry  should  instead  begin 
with  an  examination  of  the  first  subsection  entitled  "Areas  of 
Interest:   Problems  and  Responses."   This  approach  is  recom- 
mended because  the  description  of  experiences  in  other 
geographic  areas  provides  an  essential  foundation  for  the 
articulation  of  common  problems  and  the  analysis  of  avail- 
able responses.   In  a  similar  vein,  the  "Principles  for 
Legislation"  which  form  the  concluding  subsection  of  Volume 
One  can  be  fully  understood  only  if  the  three  prior  sub- 
sections have  been  carefully  considered. 

A  variety  of  detailed  references  are  located  in  the 
bibliographies  located  in  the  second  portion  of  Volume 
Three.   Among  the  items  included  in  the  bibliographical 
section  are:   sources  for  obtaining  additional  data  and 
practical  assistance  with  respect  to  specific  problems,  an 


extensive  bibliography  of  useful  publications,  and  a  list  of 
individuals  and  organizations  throughout  the  United  States 
familiar  with  the  topics  considered  in  this  Study.   Also 
contained  in  the  bibliographical  section  is  a  list  of  Environ- 
mental Impact  Statements  and  other  Reports  and  Studies 
recently  completed  or  now  in  progress,  together  with  sufficient 
information  to  obtain  copies  of  these  documents.   Thus,  the 
bibliographies  provide  access  to  voluminous  additional 
information  concerning  both  specific  geographic  areas  and 
specific  topics  of  interest. 

Legislative  innovations  in  response  to  the  problems  of 
rapid  population  growth,  and  the  judicial  construction  of 
these  innovations,  are  currently  evolving  at  a  rapid  pace. 
Accordingly,  it  must  be  recognized  that  the  material  included 
in  this  Study  was  compiled  on  or  before  September  3,  1974 
and  may  have  been  altered  or  amended  subsequent  to  that 
date.   Questions  concerning  the  applicability  to  specific 
problems  of  any  portion  of  the  Study  should  be  addressed  to 
governmental  agencies  or  private  legal  counsel  particularly 
familiar  with  those  specific  problems.   However,  general 
comments  concerning  the  Study  or  inquiries  about  its  re- 
production may  be  addressed  to  the  Old  West  Regional  Com- 
mission. 


